Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



L 





»-, • 




^ 



■ J i 



* • 






I 



z':^/ ;^. 



TREATISE 

ON THE LAW OF 

« 

INSURANCE, 

IN FOUR BOOKS ; 

I. Of marine insurances, 

II. Of bottomry and respondentia, 

III. Of insurance upon lives, 

IV. Of insurance against fire. 



By SAMUEL MARSHALL, 

SERJEANT AT LAW* - 



IN TWO VOLUMES. 
VOL. 11. 

L^udo mercatortm, qui fidcm, ctiam contra \tgt% (Lium, iervat; fod, 
et iaudu judUem, qui fraunes «c nequttbs mcrcatorum non fovcit, et rvfcindit 
pUiftiones, quas lex refcindi jubet JudicU eft Mges &qui ; nee difputar* 
an turpUer I'aciat aflecuratory qui fidem datam vielau*— Efto, turpiter fadat^ 
r<*d, et tuipiter facit qui contra leges paclfcitur* 

Byvk, Qiuef^. jur. priv. lib. 4. c. j, 

« 

LONDON: 

PRIKT£D BY A. STRAUAK^ 

LAW-PKINTtA TO THI KtlfO's MOfT fXCSLUNT MAJUTr^ 

FOR J. BUTTERWORTHf PLEET-STRSST. 

i8oa/ 



j^r^/"^^ 



TREATISE 
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tAW OF INSURANCE 



BOOK THE FIRST. 

C H A P. XL 

Of the Ship. 

I N ever^ marine infurance the ihip mull always be an 

ob|e£l of great intereft to both parties. From the natore . 
of the contrafl^ there are certain ftipulations or conditions 
implied in it, relative to the Ihip, which the infured is 
bound to fulfil. Thefe are, that the (hip Ihall be fea* 
worthy; that ihe (hall not be changed, unlefs from necedity^ 
without the confent of the infurers \ and that flie (hall be 
conduced and navigated according to law. Thefe matters 
which embrace all that it will be neceflary to fay on the fub- 
je£^ of ^e'ihip, will be confidered under the following 
heads ; 

1. Of the fea-worthinefis of the ihip; 

2. Of changing the ihip ; 

3. Of infurances on goods in ^^Jhip 9rfiips\** 

4. Of the condu£l of the ihip. 

Sea. r. 

Of the Sea^wortbifiBfs of the Ship. 

rr is clear, from the authority of all the writers on the jj^ loft irifinf 
ibbjeA of marine infurances, as well as upon principles of ^'®™ the inter- 

t • A • « . i> ^ .... n«l defect of the 

patural juntce, that no lofs occaiioned by th^ internal de- tbing infured 
fca of the thing infured, ftaU faU on the infurer ; and Sfu^."^** 
therefore* if the (hip be found incapable of performing the 
voyage infured, and her inability do not proceed from any 
accident or misfortttne> or from the violence of the wixids 

Vol. II. As— A a 6* cor 
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Of the Ship. 



[Book i. 



There is an tm» 
ptitd vvatianty 
in every policy, 
un (hipo' go<>d$y 
thai tite Oiip 
/hall bo fti»- 
worthy. 



In Frtf«f#, every 
(hip if fur- 
vcyed before the 
voyage coin* 
saeocei. 



3iit the report 
uponfuch fur* 
vcy was not 
fufficient proof 
of fea-worthi- 

B«fl. 



or wavs, but from latent dcfcfts, exlfting before the 
voyage commenced, the infurcr is difcharged {a)» 

, Tijcre IS, moreover, in every infurance, \rhcther on {hip 
or goods, an implied warranty that the (hip fliall be fea- 
worthy when tlie rilk commences ; that is, that flie ftiall be 
Ughty Jtaunch and firong^ properly inanned^ providei tvith all 
mccjfaryjlorcsi and in all irefpefts fit for the intended voyage. 
— ^The confideration of the infurance is paid, in order that 
the infurcd may be indemnified againft certain contingen- 
cies \ and it fuppofes that the infurer may gain die pre- 
mium : But if the fliip be incapable of performing the 
voyage, there is no joffibility of the infurcrs gaining the 
premium, and in tht\t cafe, the contrafl, on his part, would 
be without confideration, and confequently void. — ^The in- 
furer undertakes to indemnify the infured againft the est^ 
traordliiary and iiriforcjcen perils ofthefea , and it would be 
abfurd t6 fuppofe that any man would infure againft thofe 
perils, but in the confidence that the fliip is in a condition 
to encounter the ordinary perils to which every ihip mull be 
expofed in tlie ufual courfe of the voyage propofed. 

By the law of France it is dire£led, that every mer- 
chant ihip, before her departure from) the place of her 
out-fit> (hal) be furveyed by certain officers appointed 
for that purpofe, and reported to be fea-worthy, {en bon 
etat de navigation) ; and that, previous to her return, 
before (he takes her homeward cargo on board, (he {halt 
be again furveyed.— -f^/i//« (b) {hew^ how little confidence 
he placed in thefe furveys, which, he fays, are only made 
upon the. external parts, for the (hip is not unfheathed, 
and therefore the inward and hidden defe£is are not 
difcovered. — Indeed it feems to be much better to leave 
the validity of the policy to depend on the fea-worthi- 
nefs of the {hip, to be afcertained after a lofs has hap* 
pened> by an inveftigation of the true caufe, than to 
permit fo impoitant a queftion to be decided by the re- 
port of mercenary officers. A {hip may^ to all appear- 
ance^, be perfedily capable of performing a voyage, and 
it is only after a lofs hi^s happened that her latent defers 

(a) Le Guidon^ c» 5, art. 8, FaBn^ torn* i, p. 654, torn, s, 
p. So. Potbier^ h. t. n. 66f Emerrg, torn, i, p. 5^0, Ord. de 
h mar. k. t, 9rt. la. a Mag. 90, 140, — {b) Tlt'fret, fur. art. 12. 

are 



Chap. XL § 1^3 Sca-worthinefs. ^S^ 

are difcovered, and her 'true ft«te at the tinie of her ie^ 
parture comes to be known. Nof T^as the funrey thud 
made by the French cohclufive to prove that the flii|> at 
her depatture was fea-worthy. It raifed a frefumptim 
th»t flie i^asfo; but it ftill i^maiaed open to the infurers 
to fhcw the eontrary. 

As the infuret is only Habk for lofles arifing from the A (hip flisil be 

extraH^wary dnd ttnforefeen perils tf the vtyagey if the (hip have be«n f«i- 
become innaTi{rable« or incapable of proccodine on the worthy, unief* it 

° . * * ® be mkdc appe.ir 

voyage infured^ 20! the writers agree tliat the frefumption thai her difabi- 
fliall be that this proceeded from the age and rottennefsj {tLd^mz%cw 
or other defe£t of the (hip, unlefs it be made appear to have ^^^^^ miifor- 

tune* 

been occafioned by fea damage or iS^me unforefeen acci' . 

dent {a). The reafon aflligned for this is, that, by the 

marine law, an indefinite innavigability is never clafled 

among the perils to which the infurer is liable ; be- 

caufe a thing fo fubje£l to be injured by time and the ufe 

which is made of it, cannot be fuppofed always to retain 

its original (late } and that^ though a (hip may, at the 

tim^ of her departure, appear capable of performing the ^ 

voyage infured *, yet, if the voyage fhould prove longer 

than ufual, her internal defedls will fometimes become 

apparent, from time, from the prcflTure of the cargo, and 

from the adrion of the feas, without any extraordinary 

accident. 

Cafaregif {b)y in fupport of this doftrine, cites A& a fliip fpriuss a 
following decifion of the Rota of F/orence.-^A (hip, with I*'*/ « f"»/«nd 

° *' It forced by ron« 

a cargo of goods on board, failed from Cadiz for jfm- tmy windi ro 

Jlerdam -, and when (he was ofF Cape St. yintertfs (he was Jj""^^^ '^^^ 

forced by a ftrong north wind to put into St, Croix de Te^ where (he is pro. 

nerifi to avcid foundering. Being there furveydd, (he ilgawer—wie- 

was, by the confoi, pronounced to he innavigable.^-^Tht f^cr rhisfhali i>« 

infured in(ifted that the above circumftances amounted ai ifen from 

to fufficient evidence of the lofs, which could only be been"t.*!wo«h7 

attributed to the contrary winds, which> having caufed ^^^^ ^« ^^''^^^ 



1 fii .,. t.rfci 



t 

, (/i) TargOf ch. 6o# p. 256. Pothler^ h. t. n. 66, Cafar^vU 
dif. 142, n. 15. Valin, fur art. 28, 29, & 46, h. t. p. 767 In 
p. 98, he fays, '* La pr^fomptlon ell, que le mauvais ^tat da 
aavixe vicnt dc fon propre vice."— (^) Loc. cit. 

the 



3^6 0/aJSblp: [Bookli 

tbe ihip tO'fpf ing a leak, had rendextd her uiDavigable > 

The inAireM replied that. the infured were bound to give 
eoncitffive evidence of the lofs j that the witilefles exa-i 
ihined by the ccmfiil did not depofe that the lofs was oc- 
cafioned by the contrary winds; that the leak did not 
ihewa right to abandon, becaufe in the courfe of a vopge it 
fbmetimes happens to the bed fhips to fpring a teak, with<» 
out any extraordinary (ba-damage^ — ^The jud^s of the 
Riaa adopted thefe reafons, and dei^ided in favour of the 
infurers. Their judgment was delivered to the effe£i foW 
I6^\ring : — ^The queftion being, whether the fhip had been 
detlared innavigable 09 account of the violence of the 
contrary winds, or 8n account of fome peculiar and in- 
herent vice, it has appeared to «/, that this being ^e cafe 
of innavigability, it ought rather to be attributed 'to the 
inherent vice of the fliip. The bad condition of the ffiJp 
is prefumed to proceed from an ancient, certain, inherent, 
natural, and conftantly-operating caufe, rather than from 
« the cStCk of the winds, which is accidental and extrin* 

£c (a). Decay and rottenncfs are reputed the mod 
aSive and moft powerful caufes from which* innavigabi- 
lity can proceed (b), A ftorm is not deemed a fufficient 
caufe of a lofs, if this can be (hewn to have proceeded 
from the inherent vice of the thing infured. The mere 
foffibility that the injury has not been occadoned by tlic 
fea, is enough to ihew that ^e prpof gf the infured is 
infufficient (r). 

Entirigon^ hpvvever, holds that, in condderation of the 
previous furvey, the prcfumption that the fliip was fea- 
worthy when ihe failed ihall prevail till the infurers fliew 
the contrary \ and h^ cit^s a number of deqifions of th^ 



(a) Totum damnum rcfcrri debet caufte antiquiori, origmali, 
ccrtac, ct intrinfccse fragilitatis ct vetuftttii navis, n. 2t.f^[b) Vi- 
tium intriDfecum iofi^^iionis et corruptionit reputandum fit prp 
faufa potentiori, et majons ^fkivitalis, ex prsedi^is, cut prop- 
tcrei principaliter efFcdlus eft attribuendut, n. 24. — [c) Sola 
poflibilitas 10 contrarlum fvScit| ut probatiQ non dicatur foffi*. 

admiralty 



<2hap. XL § I.} Sea-woftbinefs , ^ i^6j 

admiralty court i>f MarfiilUj vipoti tins 'pCifit,- ffom which 
it would feem that no evidence of the rottennefs, or of 
the decayed ftate in which the fl^ip may be found fljnr 
Jhejaih^ is fufficient to countervail the report of the pre- 
vious furvey(«). 

And it muft be owned that, in praftice, though 
the rule, as laid down by the writers above cited, ought 
never to be loft fight of, many difficulties may arife from 
too ftrift an obfervance of it. Where a fhip is loft, 
or is condemned in the courfe of the voyage, as being 
incapable of proceeding to her place of deftination, and 
this cannot' be aicribed to ftrefs- of weather or any ac- 
cident in the voyage, the fair and natural prefumption 
is, that (he was not fea-worthy ; and then it is inciun- 
bent on the infiired to (hew that, at the time of her de- 
parture, (he was in fa£): fea-worthy. This prefumption 
is founded upon principles of .public policy, which re« 
quire that the fhip, at the time of her departure, (hall 
be in fuch a ftate as to be capable of encountering the 
ordinary perjls of the voyage infured ; and thit muft be 
tlie true meaning of the words, " tlgh^^ Jlaunch^ and 
Jbrongy' ufed in charter-parties. Jiowever perfeft a fliip 
may be in herfclf, yet, if (he be incapable from tlie na- 
ture of her conftruflure, or any other caufe, of perform- 
ing the voyage infured, with the propofe4 cargo on board, 
flie is not fea-worthy. She muft be, in all refpefts, fif 
for the trade in which flie is meant to be employed. 
And it is a wholefome rule that the infured (ha^l be held 
to pretty ftricl, and cogent proof of this. It is alfo a 
wholefome nUe, that this proof (hall not only be cogens 
and ftrong to (hew the fliip's fufficiency at tlie lime (he 
failed, but alfo that the infured (hall bring forward all 

the evidence which he has ypon tjie fubjcft ; particularly 

1 — ~~ '"' I II- I 

ia) Falin fur art. 29 h. t. feem* to have thefe decifioni in 
htu mind whcB difcuiDag tlm point, he fays^-r-" On cite fur cc 
fuj6t ^ufieon arrets d^Jix ct dcs (intenccs dc MarfnlU [contre 
ks alTurettrs; mais ccs prcjng6s, pour ctrc juridiqufs, doivcnt 
. avoir ct^ rcftdus fur dcs preuvcs qu< let ncnirej avoient ete rendus 
innavigahks par fortune de mer. Cepcndant qu' eft cc que ccs 
prcuTca pour Tordinaire ? Dct proces-vcrbaux fraudulcux dc la 
.part dc8 capitaincs', toujours difpofts jl faxorifcr {es .jirmatcurs, 
iani cgard i U virit^ et la jufticc." 



nrfial riflatfi tendie iUte fy^ ^/^n 4a \ir!ieii the iofs htp^ 
pened) or wben- fli^ v^» coifdemned as tmfit Co "prc^- 
cedd dA the i^yage. If. any thing fltould be withheld 
Mdiich the iniured might htve produced) it will alwap 
throw great fufpicbn on his cafe» Too much often reft$ 
on the iinglo teftimony of the mafter, always inclined 
\^.}\^}^* ?^ , to favour his employers (a) .—If, on the odicr hand, it ap- ' 

difabihry of the - , r « r i V t . , r f 

fiiip may be pear xrom the faces of the caie> that the lois may be 
^t^lL^^dlm^t, fairly attributed to fea-damage.or any other unfcxcfeen ' 
the proof of un- misfortune, but yet the iafurers mean to alledge that the 
lies on the in*' iHip at hcr departure was not lea- worthy, the onus pro* 
'"'^!;'* bamii will lie on them- . This feems to be the funplcft 

rule I and the fimpleft rule^ am always the bed, par- 
ticularly in matters ol coismefce& 
Kekher the ig^ If it be cfearly afcertained that the fiup, at the time- 
'^ wnceTthiT'l^I ^ ^' departure, was not in a condition to perform the 
fured will avail voyage infured, neither the innocenoe or ignorance of 
bL'ch'oflhis the infuted, nor any precautions he may have taken to 
implied war- ^ti^t her fca-worthy, Urill aYail him agiinft the breach of 

his implied warraifiity. 
Thepurehaferof Thus : The pWritiff hsd p^rchsibd a fliip^ and sftef 
it'ttJ"'' having her furveyed by proper perfons, fent-her imo 
Jc^paiTedlShc ^*^» and Acre had her fully repaired; attd the fliip'- 
ihip-ijuUdcr is butldcr was ready to fwcar that lie had efiedually re* 
that^hfi war V^tti hcr, as he thought, having done all that was re*- 
ionc; yet if it quifite to make her a good fliip. Being then taken into 

aitervcards ap- • «? x o 

pear that (he government fcrvice, fbe was, as ufual, furteyed by the 
thy "tbougiMH P^^fo"^ employed for that purpofc, and reported to be 
pioccedcdffoma a good fliip, flic failed out of Hie' Tbamei, and ar^ 
ihc policy i« ^^ved at Portfmouth ; but being very leaky vnth bad wca^ 
^^^ ^ thcr, the admiral ordered hcr to go into port, and un- 

Lse V. i?Mf//,' dergo a futvcy there. ' This was done, and it was found, 
Jyfj/'* *^^" *^' on opening her, that fomc tiitibers near her keel were 

very bad \ infomuch that (he was condemned as infuiBcient 
to proceed. The plaintiflF having infured her, -brought 
an action on the policy to recover the lofs *, and at thd 
brial infifted that he had a right to prove, and could prcrrei 
that he had done everything in his power to fend her ' 
out a good and fufficient fhip \' but that hinr difability 

'- * ■ ■ 11 ■ ■ " ■ ■•■ ' ■■ ■ ■ ' ■ •■ i< i ■ . I. 11 ■ .11 I ■ ^ a. n , ,. • ) , i 



(a) Vid. fup. 367, n. 

was 



%as die eftd oJF ft iEntoif €ia^^ not kn^vm €(»,him « 
diicoveced when fhe was furveipedf <Mr in die <lock ter- • 
|>airiBg%--^Lotd Mansfidd^ who tried die amfiib faM that 
k appeared that the (hip had Sei m ndtund Aati^ ^(od had 
received her death's blow before th< nft €bmnsenced ; 
aod, however innocent the pbiitttff might be, aiid howevtr 
taiuioufly he hid a£ted, the underwriter ^^inis tspizSf 
innocent; and the implied Warranty muft and ought feO 
have itsefiei£i ; and he nonfuited the plaintiff. 

So, wbere an infurance tvas made on goods on board Aodtheiofiittd^ 
the jfmy and Ltetitia^ at and ftein Monfffrat to Lc^uhfty ^^^^^J^^^^ 
the flitp failed the i6th of July* and the next day, the date of th« 

fkipf doci not 

Widiout any bad weather, flie was foUnd to be vdry alter the cafe. 
leaky, and obliged to run for the i/land of 8t. Thomas ^/^^TTcwc. 
where flie was unloaded, and the goods, being much /o, at K. P. af« 
damaged. Were foW, In an adion on the policy to* re- **' '' *^ ^* 
cover for this lofs, it was agreed, on the one hand, diat 
Ihe fhip was not fea'-worthy to undertake the voyage in* 
fured } and on the other, that the infuted Was totally ig- 
norant of this, when the goods were (hipped. — ^The plain- 
tifi^ was nonftntedi — ^Lord Afansfield faid, that the im^ 
plied Warranty could not be difpenfed with in any cafe : 
However^ as it was a queftion of law, he would fave the 
f)oint I but the plaintiff's counfel declined this, being 
iatis&d that it was againft them. 

Thobgh die owners may not know the true ftate and if the (hip be 
con<Qtion erf the (hip in a diftant part of the world, yet^ ^^^ ^"f'^^^'lp 
if <hey infiire, the law wiU prefume that the mafter, or be void, though 
Ibme othdr agent, will take care Aat the (hip be fca- anIiVhcVaS 
wpnliy before fiie fails. Hence it is, that though a (hip beHcved her to 
luis been long abfent in the remoteft parts of the world, and though the 
tf an infurance be made oh her homeward paffage, the ft^tJ me^TI iljT 
warranty that (be was fea*wcMthy at the time of her de- a» i^eU »» ^ 
parture, is as (farpngly implied in the contra,£l, as if ^ 
Ihe had (ailed from an Englijb port And though no 
fraud be imputable to the infured^ though they fuppofed^ 
or befieved, that tV &ip w^s in all refpe^ls fea-worthy ; 
(hough no blame be imputable to the mafter, or any other 
agent of the infured ; and though the tmderwriters werte 
is well acquainted wi^ the ftate and condition of the 

flap as the ownen $ yet, if in i^ i)»e was not fea- 

^ b worthy 
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.qftUShip, • • [Baofct. 

.wordiy ^ (iie time of her iailkig, i^Uci^omfaiQ: win 'be 

;.Toidi . Ttiife priiKiplea willjbe found fuHy cftaliKflicd In 

;the fbUowiiig c^&» 

Miih and ano- An uifurance was made on a fhip called the A^ili FMg^te^ 

P-rVifiT^*'*' '^^ or. not loft, « fro;n the lecwat^d IJhuds to Lamlft, 

f^ beginniitg the adventure from lier arrival at the Leemmrd 
. << I/lands.'*'^ln an adion on this, policy » the dedatatidn 
ftaited the lof3 to hare ariicn> from .divers/ leaks ipruifg 
by the fliip>' from die darting of planks, .and' occafenbd 
:ky tempeftuous weatlier axul the mere perils of the fca. 
tTpon the trial of the caufe, it appeared, — <That tJre 
ihip^ was French built, and the defendant knew her to be 
fuch ; Tbaf the bolts of fuch ifaipa being iron,-, grow 
rufty and break *, and then the timbers fuddenly becon^ 
looie, and the Hiip. is thereby rendered xncapabk of bear- 
ing the fca, without apy vifihie marks of discays Tliet 
flie had been generally employed by the phmtifl^ in -the 
^ifefi India trade, and large fums conftantly. infured t»n 
her : That before (be failed on her laft voyage, {he w«s 
put into complete repair \ but her iron bolts could not 
then be examined without taking off her fheathing, which 
vhad not long before been put on : That- the firft under- 
.writer on the policy, with others, kept a regtfter of all 
ihips infured by them, containing a particular dcfcription 
of each, and employed a furveyor to examine them: 
rThat the MiUs Frigau had long been entered in this re- 
ader, and^ before her laft voyage, was examined by the 
iurveyor, and found fit to umiertake the. voyage U and 
from the Ltevfurd IJlands: That the firft underwriter 
knew as much of tlie condition of the (hip as the plain- 
tiffs, and underwrote 400 L on her outward voyage : ThsSt 
at &. Kitts (lie had fuch a repair as was deemed fuS^ciei^t 
for her homeward voyage^ but her bolts could not be 
examined there: That at ti^vis^ where a loadji^g was 
expeded, the planters^ knowing {he ha4 be^a l^y ob 
her outward voyage, refufed to put fugatl;<)0 board h^i 
but to fati^fy them, a. furvey ^a^ j^jad^ .)>y^ j^^ captainp^ 
^-ho reported th;it flie wasi ftro^g ap4 P^Und,, and^ ^00 
xauliked, would be jfuUy (uffipient. |;p^ carry a cargp to 
^^f^Piy^'^ ft* WM JWPrdingljr caHjJEfMJ^jan4'.duriiig 

t^o 



t vt 



two . month^i whil^ fhc Was loading) continue j tight.; 
. 19i9t the day after (he failed from Nevisy without any bad 
weather, ihe fprung a leak^ whicK obliged the capts^ia to 
miur away for Su Kitts^ where fhe arrived in two days, 
.audit was there found that Oie had ftarted a plank, and 
' «a being furveyed, (he was reported to be unfit to pro- 
ceed on hex vopge, without a thorough repair, which 
*!WQi|ld cod more than the value of the ihip and freight! 
' and which, at all events, could not be had at &. Kittx^ for 
waut of docks and materials, and that (he was unfit to 
£4il cJfcwhcre to b^ repaired i That the ftarting of the 
jplank was owing to the iron bolts being nifty and de- 
>cayed and breaking off in the plank ) and diat as Other 
Mt8 might be in the fame (late, it was concluded that 
the Ihip was not at the time (he failed from NevU for 
i/ffvii^;!,. fit to perform that voyage i and this the captain 
. aow believed^ though, to all outward appearance, ihe 
was a good (hip, and, as he thought when he failed frota 
Nevisi proper for Jhe voyage i but had he kno^vn the de- 
cayed condition of her bolts before he failed on his home- 
ward voyage, he would not have ventured his life in her t 
That while the (hip was at St. Kitts^ the captain Wrote 
to ithe plaintiffs, giving them an account of his outward 
.-Yoyage \ mentioning the bad weather he had had, and the 
h^emdf tveakf atid leaky JiaU of the Jhip^ andithe necelfity. 
he was u^der of having her upper ivorks new fualed: That 
the plaintxfis gave this letter to a broker to get an infur« 
ance madd^^on the (hip, fitight, and cargo; which being 
fliewn to thc'^^rft, underwriter, he chofe to infurc the (hip, 
faying, (he would come home fafe enough, notwithftand- 
ing the damage (he had received, it being a fummer 
'voyage ; butlh^ would Very, likely damage her cargo j and 
bcirtg about to Underwrite' 300 1. Ac broker told him he 
^Mas a bold outn to write fo nnich, after readixig the let- 
ter, upon which he altered the three Into a two : That 
the br^er (hewed the fam^ letter to all the other under*- 
i^fmters before they^underwrote. — The defendants demur- 
•Ired" to diift etid^iie% jsfpoA which &e eomt gave judgr 
*'mentforthem;-^A vmt of error was then -brought in the 
iBKchtjuor GUMer^ Wlich was fOirnA t6 iMdMam^ 



filJ and Lord C. J: W*itmpU whd after argumerft, tP-* 
ported their dpftiibh to be iiT favotiT bf die defendants^ 
iti& judgment was 'given for them accordingly (a) * ' 
ObfervaUoof on '^f\xt brincibles upmi \vHch this opinion was Founded 

the jibovc cafet * * * 

were nat 'publicly declared, becaufe it is not uftial, upoft 

ia "vitit of error fmm the court of Exefytquer' to Ac 

E:icheqtter Chnmher^iGt Ac jud^s, to whom it is rcfert^> 

** ' ' \ \o deliver their opinions puMcly. It is rrident, ht>w- 

ever, that it in tift have bfeen decided on the ground that 

the (hip, at the time fhe failed from Nevis^ was not fea- 

• worthy; and Aat for this catrfe> the polfey was void^ 

though tlicfe things were clear; ift. That the plafntiffg 

•Were innoteent ; 2dly, That the underwriters, at the titne 

fliey fubfcribed the policy, kliew isis much of thre (tec 

and condition of the ftip as the plaintlfT did ; and, ^dly, 

* *rhat no blame was imputabte e\xn *ta the captairt, bt 

any other agent of the plaintiffs r In the cafe of ^larch 

V. Lord Pigofy this is alledged by counfel iri argument 

to be the ground of dii* decifion {t). Btit Lord Matu^ 

field 16 there made to deny it. Little regard,, how'ever, 

feems to be due to this report ; not only becaufe «he fails 

of the cafe of Mills v. Koehucky w3l 'warrant a dccifioa 

m favoitr of ths defendant upon no other ground than 

that of tlie fliip's not being fea-worthy ; ^3nX aHb beca^ife 

Lord Mansfield is made in that report, to Seny and can« 

£rm this^ doctrine almoft ia the fame breath. 

jn what cures , Whcrc the goods kifured have fuflrauied a damage iti 

tR^ i«{^rer^^xA ^c vojagc ^om thc inftifficicncy of the fliip, the quef- 

fhc tnvneri^ fliaii 'tion> whcdicr thc owncr or matter A the fiiip be liable xc^ 

llnlz^^^o ^^ 8<^ *^ *^^* depends on the qwftion whether 
goodN trora die ^^ fl^jp ,^ff^^ yg^ a Condition' to perform her vovagc at 

the ibip.. tbe tinke of her departure, or became ddecme from' 



(a^'Befoirc this adHen fir thc £p:hequer was brought, ah 
a£lion bn^the feme policy had been tried in the court of Commotr 
Tkasy b«fm Lord Camden^ y9\iO drre^M^the jnry to 'JfiiKl'fbr 
^ke phintiSi "Biit ilpcm^ motion for m «ew trials he-idtetoi 
iitft- opinion,. Old tho. court wiaaimonily dctermtnnd ihatthe 
flup» n^t biei^g .'fea^woithy, die plaintiSs, 4ifiwevcr ieiiO(^ei^ 
]|^jr might be, could' iio^(i|cyen—-(^) ^Bir*9^o^. 

'j[ ftrcfi 



Chap. XI. S I -3 S€4^fi^b{nefs. . 373 

,-ftrcfif of we^tl^cr^and,.;he per.Us. o^ ti^ fe.a,j(d)- But it It ii fufficient 
.is fu&cieac rl the ihip, bq fea-fMrpfthy «M^ the tiix&e of her feji-worchy ut 
failing* She may ccafc to be fo. in twcpty-four bpurs ***' ^P*^'5^^«- 
arf^cr her departure, and yet the upderwritcre \yUl <jonti- ^. , . 
•Idue liable. The.queftioo» honKcver^ in fuplf cafes^ \)riU • .« 

jajw^yd be, .whether her difability arofe from any defeat 
•xifting hfire her departure, or frpin a cajuije whicl^ f»Cr 
l^afioaed iv^urwards. But if a (hip, within, a day or. two But if a cfefea 
flrftcf be? . departure, become kaky and founder at fca^ "^^^ f^ngt 
Gx be obliged to putifacki without any.vifible or zdcqfjzx^ %vithout wj vi- 
caufe to produce fuch an «i^£k, t^tit natursd prefumptio^ mfcrcnce i i^rhat 
i^ytk^tihc was not fea-worthy when ihe failed i and it ^ortTyXn^^ihc 
^itl then be incumbent on the infured to. (hew the (tatc ^'^^^' 
4he was in at that tim^. 

It is unncceiSiry to m^e any r^rfftntation of the coji* '< *< imnecefluiy 
4itionof the (hip to the infurer, previous to the efFcdiing previous r^Z^- 
<?f the policy i for it is a rule that no reprcfentation need i^^"'')"^^^^ 
he made of matters relating to tHe ri^ vrhich are covered 
bya wairanty (^), 

But a ihip9 to be fea-worthy, mud not onl^be tight, To be fca.wor. 
ftauiK;hr,and ftrongi .ajad, provided with all pecpffary l!;jft'^|!!.|{j^. 

.. ftores for the voyage propofcd 5 it is, as bus been already 'y *«*«««. 

, .obferved, a condition or warranty,, implied in the con- 
tra^, that the {hip (hall be properly manned^ by perfoiis 
of competent ikill and ability to navigate her. And 
therefore, if ihe be fufi^ed to Tail in a river, or other 

'Plape- of t difficult navigation, without a pilot properly 

. quali^ed, the underwriters .will be .di£pharged| for this 
16 a. breach of the above condition* 
^, Tbusi; Aihip i^fivred from St^in to Lottdm, took a Afliiptakc«a 

.pilot on board at Orprdnrfs^ on ent^rmg. thi$ Thames^ trmceiiuochc . 
i#i9 Wted. her at;^^^^;^ Jieash ; after which, and be- 1^';^;;^^% |;^ 
fore (he came to her moorings higher up the river, fli^ leave her ufui^' 
fttuck upon a {hip's -anchor, which entered her bpttom, in ro^'r^d, Ju ^^ 

• coh&qucncc rf which ihe funk and filled with water before J,"/d«'ha''^'Mu • * 
^le hcid been moored twenty-four hours«-^In an adhon of\ The infurct» aie 

• difchtir^cdy 
r „ . ■ - ■ though it do tto 

' appear tha' the 

tal Vid. VaStt b. t, tow. i,p. uSi-— (*) Per Cor. ^W- Y'''*\^T^- 
dreayr. Nuiffiup, i^S' * * . - any w-mofiV.II 
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J74 Of ih Ship. [Boek;!: 

in thofe who na- thc policy, thc plaintiff obtained a vcrdift, and upon a mO- 
fci: |ion to*fet this vcrdift afidc,. and enter a fljonfuit) it <*ra(i 

. „ „.^ ^ objeftcd that there was a^^ual negligence in thc manage- 
«»?/*, 7 T. R. picnt of thc {hip, by not keeping thd pilot on board tiU 
* (he had been moored in fafety.-«-Upon this gnmnd the 

court were clearly of opinion that the underwriters were 
difcharged.— Lord Kenyon faid,— " Thc principle upon 
which this cafe mud be determined, &erns to be admitted 
on all hands, namely, that the infured cannot recover 
pn a policy of infurance unlefs the ihip be equipped wkh 
every dung neoefiiiry to her navigation during her voy^ 
sge. She muft be fea-worthy, fhe muft have a fufficient. 
crew, and a captain apd pilot 6f competent (kiU. But 
in this cafe the captain did not perform his duty ; Ibr he. 
had no pilot on board when the accident happened* If 
the underwriters had been previouily informed that there 
would be no pilot on board* daring a great part of the 
lhip*s paffage up the river, probably they would not 
have undertaken the rifle. On the ground, therefore, that 
there was no pilot on board when the accident happetied, 
I am of opinion that ther^ mud be judgmentK>f np^n 
fuit,'* 



Seft. 2^ 



Of changing thi Ship. 
^, ^ '. "WTE have ahready had occafion to obfervc Aat, in alw 

The (hxp m«»- * 

rion«d ia the po. moft all cafcs of iuAirancc upon goods, it is neceflafj^ 
chJnged^niefs to fpccify ill thc poljcy Ac fliip in which they arc to be 
ihrough^ntceffi- tranfpoited. Without having thi$ afcertained,' thc undcr- 
kave of the writer would be unabl^ to form a juft cftimate of the rifle 
"'*'** he if to run («). It is tibereforc, in gpnjaral, a part of 

the cdhtraA, that the adventure ihaH be on board the. 



'mm 



' (tf) Vld. i?a^ b. t. n. a9. ^affimuTi h. X. f$ p n. $s» 
Sfrsicai g\a[, 8> i^. 10, vid. fop. 2to. 



Chap, Xf t § 2.] Changing the Ship. 37^ . 

very flup- fo^ fpecified, - and no othen > And- if ^ . before .tfic 

cammencement ^f ' the voyage, unothcr (hip be fiibfti-.-. 

tutedfor^e oiie mentioDed in the policy, or if, during' 

the voyage, the- goods infured be removed into another . ' .. "'! 

fhip, VT'ithout any neceffityy and without the confent of die 

infurers, the underwriter is difcharged {a) 

-Some authors have thought that the underwriters are 
not difcharged by a change of the flup, even without fte- . 
ceffity, or the confent of the infurers, unlefs the new (hip • 
be worfe than that mentiotied in the policy {by So that if 
the goods infuted be removed to as good a ihip, the un^ > 
derwriters will remain liable. Others doubt this doc- 
trine {c). But with us, the nature and form of the con* 
tra£t efitltle the underwriters to fay that they had more 
confidence in the Ihip named in the policy, than in any 
oflier ; and that, therefore, they cannot be bound to run 
the riik in another, though a l^gcx and better ihip, with* 
out their confent, or without neccflity. Such alfo is the 
law of /^rvinrr on this point (^). - 

MoUoy^ hdwever, feems to think diat the naming of it jj not neceN 
. the- fliip in the policy anfounte to an abfolute warranty, ^=*^y ^ have a 

, ^ cUufc m the po» 

and that if the goods be removed to any other fiiip, licyrorn^foiethe 
though fifom necejfttyy the infurer is difcharged, unlefs th!^fttp*'iS^*^4* 
. there be a claufe in the policy to warrant fuch removal {e), «f nectffity. ' 
But this is too rigid a conftru£bion of the terms of the 
policy, and contrary to the conftant pra£^ice of all com- 
mercial countries {f). At prefent no fuch claufe as that 
mentioned by Molloy is ever found in the policies of any 
country ; and this, of itfelf, is a fufficient proof that 
the liberty of changing the ihip^ in a cafe of neceffity, does 
not require a fpccial claufe to warrant it* * .^ 

Lord Mansfield^ in delivering the opinion of the court 
in the cafe of PeUy v. Royai Ex. Af {g) fayrf,— « One ob- 
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(j) £f <rim/9/», cb. 9, art» 4. Rocau, n. 9^ Emirix* nnn:. 
1,'p; 423. 'FWiif,' art* ^6, h. t. Cot^h dd^attt^ ch. 187, dc • 
80. MaU lex mere. 118. — {b\ Roccust »• C7. Siraccba dc 
naut. art. 3, n. 10. Cq/aregU diic. i, n. 33.— (^) Vii Emertg. 
tom. I, p. 4^-i^(il) '£mirigi torn; r, p. 425.-^(4 Mdl^f^ 
b. 2, c. 7, J iu^{f) Vid4f«/.WKta«tc.ii«.p4*-0r):*^B««'" 
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j^iftSoa 1^ m^^iVy comiparing this ca^lo thatt>f changing 

the {hip or bdttom on board of which goods are infuredji 

. ^hich the infured hare no right to do.*-AnA^cr^ llierea. 

^' the idetOicalfiip is epntrai^ for that is the thing infured ; 

Sut tfaatt pafe is not like the prel^t:''— ^Perhaps it may he 

inferred from thia^ that Lord Mansfield meant to lay ^ 

r- . down as a fule^ widioul any exceptipn, that the jQiip can^ 

in no cafe he changed* The reporter does not ftate the 
^ -" ^ ' objedion allnded to by bis lord(hip \ and the anfwer in 

which he is (tated to have faid» < that the ideiltical (hip 

* ' is the thing infured,' fliews that the reporter muft have 

-mifapprehcndcd him. But, be that- as. it may, his 

, ' lordihip could only mean to lay down the ge^ieral rulc^ 

without ftating thofe exceptions • arifing from neceflity, 

which the general fcope of his argument fcem^ ftrongly 

to warrant. - . : 

•4lwmiiifu«««ii ' Yeti where a man. infured, **'intereft or no intcreftj on 

come io from *' any Jhip bejhoutd come m, from Virginia to London^ be^ 

A. to B. iitfwft t( ginning the adventure on his embarking on board fuch 

Ttiefitipiheiails " fliip ; thc money to be paid, though his perfon fhould 

)ca<^mro«vct ^* cfcape, or the (hip be retaken." — He embarked on 

** illll^eTJfc ^^^^ ^^^ Sl^eedweUs but, (he fpringing H leak at fea, he 

itarfitAfkif^ii ' went onboafd the Friendjlup^ and arrived fafe in Zotfr-t 

torer isliabk. . <^on ; tut the Speedwell was taken after he left her, — I^rd 

" • ■ " C« J- I^*i^ held that the underwriter was liabje ;--:** For,** 

at N. P. tsL* fii^ h^> " ^^ infurance is on the ihip the infured fet out 

.M4^:; in : And had that gotfafe home and thc other been loft,- he 

could not have recovered upon thc ground of having re- 
moved his |>erfon into that (hip in the middle of the 
voyage." 
Obfcnaiiors on ^" a,firft vicw of thiscafcj an inference feemato arife 
tiji* dcdiiop. from it, that even neceflity will not warrant the chang- 
ing Pf the Ihip. Put it is to be obferved, that thc ground 
of the 4Ppificm is exprefely ftated to have been, that the 
infurance wjw on ikcfinp ti^ injured firjl JaiUd in^ and 
- not on Ids f^ni^ Befides, ^ ^y thing tbtt tppeiirSf 
^ neeeffity was not great enough totwarrantbis Iqfivlng 
''^ Speedmi. 0ut> l)e that as it mayt this is but a Ipofe 
*>' tidtc . 4rf 51'cafc at nifi prius, a«d is by ^o m^ns fuffici^nt 
: ^ooftabkfli^ pwdptovOOAtnury to coi^aQt.^racUce.and 



eh|jK#I.S».3 Pffingi^ fie Ship, pp 

: ISae peialW'kow««esi- U- ne^ cleanly iettM ii):tbc£aly. Buttheftipnviy 

*■ . . ^. * . jjjjj only be 

lowiflig (^3 in^ ^hi^h if ym dctcnmped ibtt the. {biiuug chanied from 
0{ the gpocU infittcd fr<Ha gnc fliip to anotfitr, ^pes oqt jIJ^'^Jl^ 
lli£dfiMrge tbe infuveri jf thisbe done frofii nsf^f&tj ^ jind <*^'«<i ^o« fl^ip* 
that the c^pfaia xQaf eyen dUp^fi: of^gooifoiaYsdlfOiil i^veftcdTmnev 
ibipwsecki zni inveft the ]m>ceed$ in the jyqdMCC of a '^jj J"*!**^^ 
Ibreign country, and tbefe belftg laden qa bo^d aoqtfior vn thcfe in a aev 
iliip^ wiU ftUlhe proteacd j^y the poUcy,. ^'P* 

An infura^ee was made on the (hip Z^or, <<.Atand An infunnee u 
w from Afar/eiJUs to Madeira^, the C.^, Ifleii pf irawe JJ^^^'aTiSSf, 
'^ and. fyurbottp and to all places, in the Eaft Lufiej, from an^ on the ih\^ 
«> place to place, during her ftay and trade there, azid xV^eI/i^s^ 

.»< till her ret^ni back ta Prmftj upon any kind of goods *!^ '**^*^<n,-. 
<« and alfp pn the (hip/* — ^The plaintiffs were intereftcd in Oiip being loft in 
bullion ^d other goods on board, configned to their ^^"^JJ^^f 
(orrefpondents zX pondicherry^ with dirc£li9n8 to barter thefuibaM. 
pr fell the &me on their account, and to niake the returns i^^Xk^flr lUp 

, to Europe \h other goods, the produce of India.-^Oii the ** ^?i^*,!Tf/f* 
outward voyage the Duras/vrzs loft at the Ifles of France, convcmd into 
threat part of the bullion, and a confiderable part of the ^n^ p,aMt 
good&jvrere fs^ved, but damaged, Thcfc, without any ■"*"^*^^; 

' % ' • r -L « • n f ' wbich b«njdif-\ 

^uMior^ f;roni the ^underwriters, were fent forward in abied, tbe^ aie 
another (hip to Pofffficifrry, where they were difpofed of {hirdfliip,whi*h 
by the. plaintiff'* conefpondents, whp invefted the pro- ^^^^'^ 
duce in lodian good^^ and (hipped theni« pn the plaintifia aorhegoadf ' 
fcc^Pimfer ozi bmrd. the fere (U pamiJU^ far Er^u^r^Tbia md ftV and 

. (hip fiiikd ftom Pondifherry in Augufi 1778s but in her "tnx^'^t^^ 
voyage home,, was oondcnmed, at the IJles of Fram^ ^*^<! *«T»c« 
^ uiid|t to proceed to Europei \ whereupon the gpoda yrct^ and the inTufcrt 
P»ron board the Lmiifej bound fpr France^ which fliip J2«*WeforiKe 

. was takefi by an Englifh privateer and condemned. On 

•iflie 29di ii Auguft 1778, fevcrsd underwriters on the supin^u%% 
polkyfigned^^^memorattdtim thereon, whereby they agieed ^sVit lu 
ifp run the ri& on the goods faved in any other ihip or 6u» n. ' 

, fxvfA ^ 0wir fafe ^arriral in Frmc^ ; But the defendant 
WnA (everal tpther underwriters- refuied .to fign this agree- 
nieht.~Thi( defei[ida« paid into ecurt. the whole of jthe 
r^ferage lois occttfion^ ^f die iols of the Drnm. By ihe 

loii 



.. ^ , . 1q& pf ' the Louifh , tbc plsintiffg fuftained a bft of 1 2 jSvr 

•^ ' r^/i/. on the fum fubfcribcd j which was paid by tl>c nn* 

- . dcwriters who figned the memorandum, but rcfufed by 

' the rcft^ and to recover which this a£lion was brought.— 
The court, upon tlie above cafe, were dearly of opU' 
nion that the plaintiffs were intitlcd to recover. Lord 
Mansfield faid,— " The only queftion is, whether the 
(hipping of the goods to Europe was neceffary to the fal- 
vagc. It is admitted that the defendant is liable upon the 
voyage to Pondichcrry^ though the goods ivere conveyed in 
another Jhipi therefore that circumftance makes no dif- 
ference. The fale of the cargo is alfo admitted to have 
bc^n* neccflary.' Then, how were the proceeds to be 're- 
mitted to Stirope P^lizt was die beft way of gettinj 
home the money for the benefit of the infurcd and vof 
W)>cn tbe beft furcrs l Beyond all doubt the beft way was to inveft it? 
li d^,nc fur the" '^^ ^^^'^ goods. Therefore, that being done/ which was 
inicrcft of all the beft which could be done, the underwriters arc lia-? 
S^wriieJs're"' blc." — Mr, Jufticc BuUer (aid,—" There is no cafe that 
ip^o liable,. , exprefsly decider that the captain may invcft the produce 

of the goods faved, in otiier goods. But. in Mills \v 
Fletcher (^), it was decided that the captain has a general 
power, and is bound in duty, to do the beft for all con- 
tcrned : And what was done in this cafe was manlfeftly 
for their intereft.'* < ' . 

The captain jf j^ tfee courfc of the vovage, the fhip be difabled, 

ought 10 hire . J r r i J f> ^ "^r ' 

^iMThfr (hip, if by ftreis or weather, or any other peril .01 the lea^ the 
ilrcft^of iiuon. captain ought to hire another veffcl for the ^traafport of 
cernerffhathc {^ goods, and procccd on thc voyagc, if, under' all the 

circumftandes of hrs fituation, it be £of Ae intetcft^ of alt 

concerned that he fhould do fo (*)• 

In. 



{a] Doug. 2199 iaf. <;. 114, j a.«-*{^) By the Rhqdian latM^ 
(fip. ]. io« ,$ i>) tb^e captain is rekafe^ from gU hit engage-, 
mcqts if the ihip, by ths peiils of the feat ^^id w^hout any 
feult on his part, become iocapable of proceeding pn her voy- 
age. Vinnius (p. 295,) fays that the captaiD^ ip fuch cafe, is 
tiot obliged to feck another vetTcl. Ijfon cogitur ja/iam jusrere 
'liMve/ttf qtiiadi arte aavs aSum efl^ Tbc laws of Olerotiy (aft. ^•^ 



Ctap.m. S 2.] Inprincks th Sbif cr Ships. 379 

In fuch cafe tkc Inftnrcrt fcaU- pay all average loflci t>n To what «tpen, 
tfae gobdS) die expense of falvage, Unloading, wax^« writers are iu« 
houGng, and tcloading, together with all duties that may ^^ inft^hcafc. 
have been pald^ atod the incrcafe of freight', If any.' In 
0iQrt, they mull bear every expence which 1% the neccflSny 
^otifequence of changing the ihip [a). 



Sea. 3. 

Oftbf Injur dnce of Goods on hoard of Ship or Ships. 

IN the fefcgoing fetation it has been (hewii^ that by inpoUdesoii 
iflbcifjing the ihip orveflfel in which the goods infured' h'sciKraiiy fpe- 
ave to be trani|)orted, it becomes a' part of the contra& ^^*^ 
that the* advemure ihall lie on board the very fhip or vef« 
HGd £0 fpeci6ed \ and that no other can be iubftitnted ki 
her idace»- unlefs from Qecefltty, or widi die confent 4f 
the underwriters (3). 
• It frequently happens, however, particularly in time of But they toayl)e 
Var, that xnerdiants have goods in diftant countries, ^mjI^^J^^ 



^■^ 



juid tbofjc of Wi/buy (art. 16, 37r 55 )it f'^y ^^^ ^^ captain 
inay hire another (hip. The law of France (ord. mar. tit. dm 
firfi, art. ii.) declares that if the fliip be difabledy and the 
%»ptarn cannot get her repaired, htfiall k obUged to hire another 
imrneJiatelyf if he can procure ovkt.-'-^Pothler (dcs chat tes parties 
». 6B), aa4 FaTmy (tit. du fret, art. 11, vd. i, p. 618^) &y 
that tbii^ ineam only that the captain is bound to bii^e another 
veflej^ if he FQttld <ari^ bis whole &eight« Bmifigpn (jitA, i, 
p. 428) holds that the captain b^ipg the agent, not only of the 
owners of the (hip, but. alfo pf the (hippers of the goods, is 
bound, in the ^fence of both, to ufe his beft endeavours to 
preferve tbe goods and to do all that, in his circumftances, be 
thinks will moft conduce to the intereft of all ooncemed.— In 
his quality of captain, he has tbe entire care of tbe (hip and 
caigo^ and is aofwerabk far botb. As to Uie goodi, be is 
|>oand to <|o ^tb tbett^, what it nMty be prefumed the fliippers 
would do, were they prefent. This fcems to be the wifeft and 
beft rule, and that whi^H Lord Mansfield laid down in the 
abov^' cafe of flantamour v. Sia^es^ fup. 377*— -(a) Mmers^, 
Ipm. I, p. i^32| J76> 68i.— (3} Vid. fup. aao, 
*' which 



! 



., . '. . . wticfe they jwcan to import ftoin tbftp<;c, but; knpi|r not 

by wjiat feip;» thcjr may be fcnt, ^nid their agents s|ip 

.. Qfj^ei\ glad to avail th^irffelves of the firft diat oflFcr for 

ttiat purpofe. In fu^h ^afes,. it is qC great importai^cp 

that the owners of fuch goods fhould l)e at liberty to in- 

ifurc them) without fpecifying the fliips or veflels they may 

'• be ihipped on board of, — and then the form of the policy 

isj upon fuch goods, ' on board any Jhif or (hips \ and this 

mode of infuring is fo well eftablifhed, botli by ufage and 

authority) that the legality of it is now become indif- 

putabte (fl). 

rftwoputtciet If two infurances, for diflferent fumB,be made, each on 

<i!A«i tntVumi, gQods on board^^ ^^ij^ion behatf of the iaine perfon,and 

on 8^*J^^>J^' for the fame voyage; and goods amounting to the value {n 

goodk be ptit «A both poIicies, but in diflFerent proportions, be put o^. board 

and unc Ts loft V two fhips, which fail on the voyage infured \ and nothing be 

^ de'*^^'riicr *^^**^ ^ appropriate either policy to d^ goods on board of 

on both puiiciet either ihip, aiid one of them be loft \ it would feeoi tiiat 

^ ooniTi e, ^j^.^ ought to be confidered as but one infufance on tip 

ii^ntire goods, by two policies, a»d that the i^nderwriters on 

both ought to contribute to the Ipfs. 

But othervire if But the following determination will ihew that if, in 

IJ.pfopri!ac<i to f^c^ c^f^> the infured appropriate each policy to certain 

the good^ ma fpecific g'oods on board the refpeftive (hips they may 

panic'ular thip. i^ o .r » -^ * 

Tje fent by, and one be loft, the underwnters on the 
policy appropriated to tho gpods on board of that piip^ 
iliall be alone aiUVerable* 
Twopoiicief, The plaintiff in India wrote to his correfpondent ia 

^d^^h^^'^^wtrT^r ^"S^"^^^ ^^ 8^^ ^o infurances efie£^ed on his account ; 
4000I. arc made One for 6O00I. on goods on board anyjhip orjhips which 
Iwifd^f/^ fliould Jail from Bengal to London between the firft of 
filfh^^^'^^^ fffyoetnber 1779, and the firft of Juh J7J80; the other 
i^ooditutho. 'for40Qol. on goods on board anj Jbip gY Jbips^ whidti 
JSk^« a^^ put iWld fvl on tbei fame voyage, between tfic firft pf Jv- 
on board iwa bruarj and the 31ft of Deciwber I'lio. The two intii,. 
>i?i^f/pfup^- raiic«» wcie Mcordiagly cAf^ed, smI the yhinriff k >» d ed 
Ij^"ir^d\hLt* Sf^^ ^ *^ amount of 4889 L on board the Genercd 






one it to be co- 
vered by the 



•«>Vi««* 



6eooL policy.— («) Vid, Ktvtky v. Rjm, j H. Bl. JiJ.ftp. ijt^ ifA 38^. 
nu fli.i> btuv ^w^.tom. I. p. 173. ' 

Barkir^ 




'^pr\il. §30 tnJIiraHcet^Mip or Shtpi, ^i 

*9arierf and' to tHfe alhoiknt' of '4^60^,' bn'^CTirS i^h loft, the 1nfure« 
^of^si sm3 entered a certificate "befcre tKe chief jtifticfe uie 60001. p©- 
•ill Aia!f^/, that he had put ftich goods on board th^ one, "^y oniy^ 
UnA fuch on ^board the other ; an* that he had '{hipped HfncAman v. 
•on board the G/neraJ Bathr (d) 4889 1. of the rifle in- Sf ?ii.^', r. 
tended to be coviered by the 6odo L policy.— Both ftrip JJ^' \ ^ * ^' 
Yallcd within the time mentioned in the firft policy. TK6 
Gan^ei arrived fafe, but the General Bafier was loft.— 
The plaintifr brought an a£Vian on the policy for 6006 L 
which he contended he had a right to apply to tlie Ge^ 
ner^l Barter , and went for a total lofs. — At tlie trial two 
objefitions were made: i ft- That no evidence could" be 
given of the declaration made by the plaintiff in India i 
Idly. That Aere ought to be a contribution, and all the 
lindcrwriters on both policies called upon as for an average 
loft ; and that the plaintiff ought only to recover in the 
•proponion of 4889 L to 45601, or, at moft, as 4889 1. 
was to 1 1 1 1 1.— Lord Mansfield^ who tried the catrfc, a iccbrntKify 
over-ruled the objeftion as to die evidence, artd admitted »^J»*^'r ■ 
the declaration m Bengal \.o be read, arid Was rf" opinion /fl^-jthatr 
-that by it the plaintiflT had fixed the appKcatkm of the Ci'blJ'c^'M 
^^000 1. policy entirely to the Gemrtd Barhry^xA a verdiflt ^^|*^^r*'be 
was found accordingly. — ^Upon a motion for a-new trial, ^^^^^ evldcow 
''the eourt held that plamtifT had a right to apply the *""*' 
itfooo L policy to the General Barter ; but ordered 1 1 *i'L 
*to be dedi^ed out of the 6000 1. for what had been 
laved. — ^The plaintiiT therefore recovered 4889!. the va* 
lue of the goods put on board that fiiip. * 

So, if two dHlindl infurances be made oft goods for the U^^ poikJes 
fcmd pcrfon, and the fame voyage -, the one on board a fpeci- ^Jdt on the 
fie fliip, the other on board a/iyfltip or/hip/'y and the former ff»«^<»fV #; 
arrive fafe, but the latter is loft : the infured ihaU apply parh'cuU^ fti^ 
"fhe policy on the goods on board ^5^ ^^J^Hp^ to Jie^"^JfL>*;aiJd 

goods loft. '^« l«rfef be MiT*. 

• * • . . thi latter poVrcy 

^ ^ ^ , ftatrbe applied 

. • ■ -■-- to the <o<Mb lowv- 



.v^^pm^lfielMfteof *tiH« aire>ini2:M. BL 345, tfaet^Sb^is 
iMtc~>f^'6ar.lUJimrsl^4atimrf wlHoh iff eonlniry ^ttiy m|« 

(rfthcjcafe,. ai^.vbviqafly coitfiary.tothefaA* . 

Thiw; 



ait . o/ju^fii. -tfi^i 

^tr'a ''' ^^''^ '/Thus if^Rre^emi ^osA . Jligfy M. Su\Fi$fcefitif wrofe 'lo 

tb^ pbin^® at Lwerppol to . get 1 2t$al. mfiarcil (01.70 bakt 
^.CQttpni tm toard tie .EUaateti, fvgxn Grenada to Eng^ 
Jand'i 2Ltid alfo- 1300L oa cotton which ihcy intended t0 
fend hy/ofttt t^berJUp t]iat would fail by the firft comray» 
aadt diroded this to be infnved by^i^ ^r jA^.*«-^ni^ 
< plaintiff accordingly got 1260 1. infured is LondMyim 
goods on board die EUzaheth ^ and alfo 1300 1. on goods 
on board ^^or^i/^, viz'. 700 1. zt Liverfooli and 600 !• 
m London. The policy for 700 L on which this a£lioh 
was brought) was, << At and horn Grinada to Lnnrpocl^ 
^< on any kind of goods a» intereft ihoulct appear, in 
** JInf or foipsj on account of Endand and tiigbj^ war- 
,« ranted to fail on or before the 4ft oi Augiffi 17939 ai^d 
<< return 3 per cent, if the fhip failed with convoy, ahd 
<< arrived ; without any exception of the goods on board 
~#« the EOsuAethr The policy for 600 L dftfted in 
London^ was alio onjbip otfiips \ at and from Grenada to 
Liverpool f but with an exceptl6n of 1266 1. << on 70 balcts 
. *< of cotton per Elizabeth^*' the fame underwriters m 
Londdn having before fubfcribed the policy on the Eliza-^ 
beth. But the plaintiiTs did not communicate to the under* 
writers ^'Liverpod^ the letter of Freehnd and Rigbj di- 
tefting an infurancc on iht E/tzabetk^ nor any drcum- 
\ . ftance refpe£ling the goods (hipped on board the Efizabeti, 

.and the infurance made on that fiiip.-^The Etizabetk ar-% 
; lived fafc at Liverpod. TThe Heart of Oak, on board of 
which the fecond caigo. was fhipped, was totally bft in 
the voyage.^— The defendant conceiving that he had ^. 
right to apply the policy for 700 1. on Jbip or Jbipff to 
the goods on board the Etizabetb, paid 3 /<r cent, into court 
on account of her having failed with convoy and arrived, 
-->71ie plaindff recovered a verdict for the full amount 
of the defendant's CubCbription, including, the money paid 
>into qourt.-r-Upon'a motion for a new trial, it Vas cod- 
tended, on the part of the defendant, jf&yK, that a policy 
mjhip or flips was not a. legal pdicy.|.aiid>^^w«ifj^ that, 
--«« a fliip,^nfwerittg the defcription in die policy, arrived 
fafe^ having the full amount of the &un infured, the 

- :.■. ... .... , prop?'^ 
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. property of^FfrHafd- ztA '^^9 oft boajr<!i lkc-p6lltJy was 

KibtisBci^ And' as evefy chcumftsmce r^tft&kxgtiHi fj^- 

. cific infurance •on the ' EtiztieAlxzA been coacealedr fr<>in 

^tfae ^defendapt, it was the-fiune, with regard to. him, as 

lf no > fucb infnnmce had been made m that ihip; F«r 

if : the JSBza&eth had been loft and^e Heart of (htlad 

'Orriv^ fafe^ the policy might, by fuppref&ng. the letter 

:fxom Freeignd and Rigiy^ have, charged the defendant 

>vith that lofs. — But the court wcipe - uxlanimoufly of 

opinion, ^^, that the legality of the policy onjh'ip sr 

Jhipi^ was too well eftabiifhed, both by ufage and au- 

chorityf to be difptited ;• wiAfeemdly^ that the infured had 

clearly a right to applyV upon the authority of the fpre- 

;^^ing cafe ^ Hfnchtnan v. OffUy^ fuch an infurance to 

whatever ibip he thought proper within the t^hns of it. 

By the law of France^ if an infurance be .made fipa* 
ratffy on goods on board feveralHups named, and thp 
whole are laden on board one fhip ; the infurer will run 
only the rilk on the fam which he had infured on board 
that one ihip, although all the ibips are loftj and he 
(hall return the premium on all but that one, dedtt£Ung ' 

one half per ^ent (a). 

Emeripon fbj reports the following decifion on this fub- ^^ ^ centln fum 

1 • * . r r 1* 1 *** infured on • 

jeer.. ^ An infurance for 13,000 livres was made on goods goods on buarJ 
, on board the Jtnphitrite, from Marfeilles to the French UTeft ^!!^lfofmZt 
Jfidia IJland^\ and from the French Weft India IJlandr to iarger amount be 

. T> '* . put on board fc - 

Marfeilles or other ports m France^ upon good$ and Toai (hip>, uf 
merchandizes to be laden on board any French Jhip or Jive faf^™nd^hc 
Jhip^fcl — The Amphiirite arrived fafe in the Wefl reft are luft;^ 

'^' '^ whtT propoi lion 

.Indies, where the captain loaded goods on board five dif- of the lofs the in* 
ferent Ihips, in different quantities, to the amount of ^'if"*^*'^**"'^* 
2S^3% tivres. Three of the fhips arrived fafe, but the 
fHher two,witK goods on board to the value of 1 5^259 livres, 
•were, tsdken by the. Eng/^.-^^The infured ihfifted that the 
'SiQoo livre^ infured ifaonld br confidered as psOrt of the 
:a;^3 2 livres hiden on board the five fhips, and that th^ iiifu- 
faers (hdvld beiOondenmed to pay the lofs, by the rule of pro- 

•» y ■ . ' t r ' .4 ' ■ P f 'Tit "f ' • Fi < lin' I I'l H » III' »» i — H • « ■ ^-I.il f m 

. (a) Vid, ord. inar.,h. t. art. 32. FaCn ib^ Poiijier^ h. t« n* 

^ '68. Le tjuidonf Ch/ r3. Emerig. torn. I, p.. 176.— (^) Tom. i» 

p. I74,»«^(r) In juov'Uf daos ua ou plufieurs batimcDS Francoh^ 

j^uds quails piMliTcnt lire* 

portion^ 
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)^oftio&» iifMti the total.— 'THe iqfmen infifted that die raiiid 
df the goods ili^hieh Arrived {aSt tms niore than the fuxii 
Infured \ and therefore th£ folidy was fiitis6ed.-— The ixv^ 
fured repUedy chat the goods on bdard the five fliips fanned 
one entii^ vai&% coniifting of v4ut Was in{hred, and what 
was not covelfed by the polky^ and therefore the infttrerd 
fliould pay the lofs by the rule of proportion.-^The infurers 
were coiidetnned to pay ^^ per cent* oii the fUm infured $ bul 
Upon what principle is not dated:— The proportion which 
15,159 bear to I59832 is tlearly 59 per cent. : So that, if thd 
rule infifted Upon by the infured Was meant to be adopted 
by the court, there muft have been a mifcalculation in fix- 
ing the lofs at S4f^ ^^^^* 
tf goods bt in- Le GuUon {a) p}Xts this cafe.->^A merchant intending 
©T feveraUhiM *^ export a quantity of goods in feVetal fhlps, makes an 
by fcpence po infurance on each| and fends the whole in a vcflel from 
begin rrum ihe Rouen to tiavfCy to be put On board the different (hips, 
*^ ***'*" H ^^^ **^ ^^^*=^ " '^* ^ ^^ paflage.— The qucftidn he 
the goods are all tsuifj^ is, whether the words in the policy, << courront ri/que 
to be put on ** ^ barques^ heiu^ ou bateaux^ qui porterortt Us ditei mar- 
K Md AU** " cbandifes a bord^ fcal^ bind the infurers to pay the fcveral 
•vcfferbeioii; to fums infuted on each (hip."^He thinks the infurers liable 
Mircri.are ^ ^"^7 ^ ^^ greateft fum iafured on any of the ihips.— • 
***^* Valin (*) is not of that opinion. « It is fufiicfcnt,'' faya 

he, ** that it Was intended to divide the goods among{| 
the different fhips, according to the terms of the in^ 
iurance, to make the lofs fall on the infurers } for they 
muft at lefigth be carried on boafd each of the ihips ; and 
their being put on board a iuigle bark is of little cdnfe- 
quence." — Emerigpn(c) on the dontrary^ thinks that it is 
cf great confequence to the infurer, who has taken upon 
him the rUk of the goods on board feveral veflels» thai 
they ihould not be confined to one ) and that neither the 
mfured nor his captain has a tight to make the condU 
tion of the initirer more perilous^ by uniting all the riikg 
into one, which^ by the contTa£l» ottght to be divided^ 
He concludes, however^ by obferving, diat if ever the ca£l 
ihould happen, VoUh'z q^inion ought to be followed. 



* 

{a) Ch. 13, art. i.— /*^ Sur. art. 3a* fa. t. p. 79«r*{0 Tom. 
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i^ . Of the ConduS rf the Ship. 

^^' ANOTHER implied condition relative to the fliip i«, TiicOiipmuft 
that fhc (hall be navigated, coriduaed, and managed ac- J^^ wvil^^ 
cording to law ; that is, not only according to the mu- accordiaf co 
nicipal law, and the law of nations, but alfo according 
to the particular treaties fubfifting between the country » 
Co which (he belongs and other ftates (tf)« 

The (hip muft, dierefore, not only be engaged in a If the captain b« 
legal trade, but (he muft carry it on in a Jegal manner. difabmiy^Jhr^ 
If the captain be under any legal difability or difqualifi- insurance wUibe 
cation, the (hip (hall not be deemed to be navigated 
according to laws and an infurance on fuch (hip wiU 
be void. 

By the ftatute for regulating the flavc trade (4), lti» ^Br 3^ ^. ni. 
cna^ed <^ that it (hall not be lawful for any perfon to ^^^v of evc^ 
bccoitte a matter of any (hip at the time (he (hall clear !**'S^V^.t^'?.. 

* ^ • . trade (hall make 

*tHit from any port oi Great Britain, in the Afiican (lave oath,tndd^li*cr* 
trade, \mle(s fuch ma(ter (hall make oath, and deliver in ofihe^rt,!^* 
to the coUeftor of the cuftoms, at the port whcK iiich J'fi^;*^* *"*^5?^ 

^ .^ "by therefpcfiive 

ihip (hall clear out, a certificate attefted by the refpeBive owner or ownen, 
cwner or $9vnirs, that he has already ferved in fuch capa- ^^^ been Vaf- 
citjr during one voyage, or as chief mate pt furgeon during,^^*^ one voyage, 
two votyages, or aa chief or other mate during three furgeon two 
Voyages, in the (lave trade 5 upon pain that the mafter^ matc'Sree Yoy-T 
^nd alfo the owners who employ him, (hallj for every .*^*** 
-fuch offence refpeftively, forfeit 500 1." 

In compliance with this a£t, it it neceiTary in the dave Thttcercitiratf 
trade, that the certificate of the captain's having krrtA ^"^^J^^^ 
^as the aft requires, (hould be attefted by the owner or ^^« "l*^*' •*■• 



„.^ «nd not by the 
owners of tbt 



(^) Vid. Lord Idf^^^^ judgnent in CiriJU v. JbrrvOM, fl>ipintheiVi- 
8 T. R. 19a.— (A).Stat. 31 CIlLc. 54, ( 7, ongipdiy Ip j^, f'"'^ ^^^-^^ 
in force only for a year; but annually continued downto the... 
pre(eiit time. 
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cnmcrs of the (hip or Ihips in which fuch fervice was per^^ 
formed; and the following cafe will (hew that a certifi- 
cate from tlie owners in the intended voyage ^vfiW not be 
fuffictent evidence of a compliance with tlie dire£^ionsr 
of the ad J and tha^, though a heavy penalty is impofe4> 
not only on the matter who fcrVes as fuch without thd 
the qualification prcfcribed, but alfo on 'the crwntts for 
employing him, and thotigh the aft dees ndk declare Ac 
infurance on a {liip, having fuch a mafber, void, yet iSac 
The TTwRtr policy was declared void. 

r^'ha'db^lVtwo An infurance ^as made on the Catti^t iHfpaich, ert- 
,v<jy«gcj as chief raced in the African flavc trade, «< At and frtatti Lohdan 

mace, t'ne owii^r ^ ^ .int 

in the itiundid " to Africa^ dunng her ftay there, atrd from thence t*> 
'Znn^,TMfue: " ^cr port of difchargc ill the Weft Indiesr-ia an ac- 
Thi« is no cvi- tion on this policy, it appeared that the Io& was occa- 

«ence of a ciun- ./-n* rin ^^4 

pii4nce with the lioned by an mlurreccton OX the flaves.— *On the part of 
e^ience Jl^. • ^^^ defendant it xvas objcfted, that the fliip had not 
fciiiwdjiythe been fiavigated in the maimer prefcribed by the above 

ail »u>l being r^-r *ti •»!» 11 

prackKcd to zcT* — It appeared thSit the captam had made oath that 

Si'iTJarnllt. ^^ ^^^ ^^ ^^^ voyages as chief mate of the Sally^ in 

, a ,icc<.r<iing the flave trade j and the prcfcnt plaintiff, tbt owner in the 

cdonucrc*- voyage inJUredy had certified that tihis Was true to the 
beft of his knowledge and beli^. But it Was infilled 

aiun of that this was not admxiTible evidence, nor fuSctent proof 

''^ of a comjpliance with the diredions of the »ft, which 

7 T^^' »W^' ^^ ^^^^ ^ compel the owners trf Tcflds engaged in, 

this traffic to employ experienced commanders^ as one 
means of infliring to the flates a more judicious and 
huixiane treatment during their paflage to the Weft Indies: 
That the ftatute, by direftmg the oath and ctttificafce 
tliarein mentioned to be depofited in the hands oi tha 
coUeftor of -'the cu(tom8> had prefcribed the ipecies of 
evidence by which alone a compliance with its regufa^ 
tions could be proved, and that the certificate required 
by the aft was a certificate by the refpeftive owner or 
owners during the fonner voyages^ and not, as in the jarc- 
felit cafe^ by tlie owner in the intended voyage.— LonS 

Kinyon^ b^ore w^o]?^ tjie caufe was V'kd^ being of Qpinion 

iftuu. 



«/ i'lioiKfl by an 



Aat tiie ecrtEficate did net airfWer liie ire^t^fitioh 6f the 
ftatute, noHfoitcd the plaintifll^^A motion being made 
to fet afide this nontiiit and grant a new trial, on diiC 
^und of a hufconftru&ioil of the ad of paxiiament^ 
die court wete imanknoudy of opinion that the certificate 
eught to have hMi from die oWnetft 0f the (hips in iKrhick 
the qoalificatioh was obtained, whd muft be beft He* 
qiKiinted with the izGt^ and capable of certifying f\rom 
Iheir own knowledge* 

The fcntencc of a foreigrt court of adtafiiralty con* ^J|^'j} * ^*^ 
4emning a ihip as prize upon the ^cxprefs ground that demnation^M 
flie had violated a treaty fubfifting between the country ground that the 
to which (he belonged, and the belligerent by which fcip h»d vioiattd 

^ ' ** • « * treaty, be cod* 

ihe is condemned, is conclufive evidence to prove that ciufive to (hew 
fte had not faUcd according to law, and fo to difchargc '^l^^J^^l""^ 
the underwriterSi But the following dedfion will (hew, 1"^^ y«*' 'f ^5'« 

o be only reated 

, that if a neutral (hip be condemned, as being enemy* ^ miafaa^^t^diht 

properifj and one of the reafons afiigned for this in the fenleaccht that 

fentcnce is, that ihe had not the proper documents re- **•«, *'P ^" ***• 

quired by treaty on board ; this ihall not be conclufive the fentcnce will 

evidence to prove that the ihip had not failed accord- ^^^ ^"^ 
ing to law \ for the only point which the fentence pro- 
fi^fles tp decide is^ tl\at the ihip was enemy's property* 

An infurance was made on goods on board die Pfggyf An Amtricak 

on a voyage ^^ From Maryhnd and Firgtnia, both or eithet, J'Pj^J '^ P;"J^* 

" to J?^^iif#«."— TThe policy vras fubfcribed on the 31ft •"<* condemned 

Ai pi ifte becBufe 

of May 1797, and on the ad of June following, the (he was /o^irr/ 
underwriters fubfcribed a memorandum, written on the l^kl'J^f"^ 
policy, in tlicfe words,— *< The deftination of the Peggv Among other 

t.« « m *«. i-^>.A rrafons ftaied in 

having been altered, we agree to ftand our refpeQive niks the fentcnce 

in the goods infured on Ais policy/^ The Merairf^ drnSk ^i^^^^)^^ 

{torn Virginia to Bremen," ^^Axi aftioh was brought op d«wn, itisre- 

the policy for a total lofs of the good/B on board the that the (hip had 

* Mercury^ and for erpences incurred in a fuit by the ^^^^^^^l^* 

plaintiff for the recovery of the property infured. — On «waiy betwcea • 

the trial of the cauie !t^appeare4» that the Mermnry was, rh^* 

in fa£t, an American ihip, att4 had on board, at the time ^b« (round of 

# « t. i» % 1 « thufentenf* 

of her capture, 4ul iuch papers and documents as are wing that rbe 
u&ally carried on hoard Ameriam flitp^/ or which the ^^^n^^^ 

c c ^ Brenc\ /'^/>^0'# « » 

not c«n6luav« 



'\ 



3*8 Off he Ship/ fBookl, 

evidence t« French thextifelves deemed necefliry in former voyacre8% 

prove that t'te i • t /. . 

(hip bad xdcd 1 ucrc was aUo a mult;;i^roll on board, but not ligned 

if r^eTa'tJ)!*''" or certified by any pubHc officer of the place fromwhick 

. ^ the fhip failed.— No wafranty was made to a»y of the 

Ckn/iitv. Secret , '^ . , r i . « ^ .. , , 

i^«r 8 T. R. 192. underwriters on the fttb}eei :• On the cwitrary, the bro-> 
fuy. 300. j^^y^ tlioXigh he ipoke of the (hip as an American, tol4 

iht onderwriiters .that he was dire^d not to warrant any 
thing. — On the 2pth of M^ 1 797, tbe flii^ failed 
with the goods on board from Virginia on \hc voyage 
iafured, and on the ^ad of Junt following was cap- 
tured by a French privateer, and taken into Nantz. — ^The 
proceedings being inftituted befove the commercial tri-» 
bunai there> the foUowiag fentence wa» pronponced by 
that court. — ^' Confidering that the 4th article of the de« 
eree of the 3d Brumairej 4th year, deda/res good prize, 
AU American, fhips ivhichjball not have pn hoard a mu/ler*, 
toll in due form^ fttcb as is prefcribed by the form annexed 
to the treaty of the 6th of February 1778 j and that the 
mufter-roU of the ihip Mercury is not conformable to 
that form, or to that ordered by the decree of the i>/- 
reBcry of the 1 2th Ventofe^ 4th year> it being neidie? 
diated or figned by any public officer of the United States s 
ConiidetPing that the bill <^ lading, of ajfj^ hogiheads of 
tobacco found 01^ board,, wa^ not figned by the captain, 
is contrary to the 9th article of the marine ordonances, 
whereby it is declared, that all veflels oir board wher6of 
no charter-^>arty, bills of lading, or invoices, art fDund, 
ihall be decreed good prize, together with their car- 
goes, as alfo the 9th regulation of the 21ft of OBeher 
1744, declaring all bills of lading not figned null and 
void : Coitfiderin^ that there were other goods on board 
of which there were no bills of lading or invoice ; diat 
the captain has produced no American protefirion, and 
that, it appears that he is zn Irifi)tkan^ and has a wife 
and children in Ireland — the tribunal, in coijjformity 
with the above laws, adjudges and declares the ^validity 
of the prize of' the (hip Mercury, and of the goods and 
€fk6ts on board, for want ^ the difpttches ^md fea pa« 
pers of the captain being m regubr order; m'whirh ac- 



^ount Jbe is loakd upon as hdonging to the eneimes of thi 

Frendi republic \ the fame being agreeable to the 7th article 

of the marine ordinancee of x68i/'-**I7pon this cafe it 

was infifted on the part of die- defendant, that though 

theve "vras no wairanty tihat the ftip was Americany yet> 

being in fa£l Americemj &e ought to have had all thofe 

documents which are necefiary for the protection of an . 

American {hip, whether Tcquired by the law of nations, . 

or particular treaties, the want of which fubjeCled her to ■ 

additional rifks,* there being a warranty implied in every • 

contrad of infurance, that the Jbip Jhatt he navigated ac^- 

cording to the lanvs of the country to which Jbe belongs and 

to which Jbe is going fa J* — But the cowrt determined that 

the plaintiff was intitled to recover. — Lord Kenyon faid, 

— « In deciding this cafe 'I do not mean to deny that x (hip infurcd 

the ihip infurcd muft be navigated, not only according to '™"^^* "*^»- 

the law of nations, but alfo according to the particular, according to the 

treaties fubfifting between the country to which flie be- buraifo"ccordl 

longs and Other countries,^— In eeneral there can be no ingtoiheparrii- ' 

. *■* " , , cul.ir treaties 

doubt but that the fentence of a court of admiralty is fubfifting be^ 
condufive, as to the points which it prcfeffes to decide. It ^ ^^ wW\c\i Oie 

was fo ruled in Hughes v. Cornelius (b). and that has b€iong«»a»wl 

other couatrtftt 

been aclcnowledged to be law ever fince. But the fen- 
tence of fuch a court is only conclufive on the points which 
profefles to decide ; and the only queftion in this cafe is, 
idiat point the French court of admiralty has decided. 
Now the fentence recites many fa£ls into which it is not 
neceflary to enquire ^r^j but the fole reafon given for 
the adjudication, at the concluding part, does not affeA 
the cafe before us. If the ihip and cargo had been con- 
demned for having violated any treaty between France and 



■ki^ 



(a) Theauthorities cited in fupport of this propofitioa were 
tiie cafe oi Law v. HolVtngworlh^ 7 T. R. 160, fup. 373, and 
Farmer 3i. leggt^f T, R, 186. fup. 386. — CbJ 2 Show. 232.—' 
(c) The adjudication muft be fuppofed to be the neceflary con*- 
ieqoence refnltiDg firora the fad» found ; and the fa^s recited 
in the fentence muft have been found by the court, otherwife 
t^e Centence of eoaijeinnation would havt been without founda« 

C c 3 America^ 



jhuriem^ we fliould not have been able to ejitricate our^ 
fdves from thQ tS^€t of fucb a fenience. But the Ibort 
ground pn which I proceed in ihis cafe i»| that the cop-i 
damnation is exprefledj a^ the condufioB of it,, to be, 
becaufe *^ the fliip' belonged to the enemies of the frenck 
^* republic ^tf^," We cannot now enquire*whether FrmK^ 
and America were at enmity with each other. The 
foundation qf the fentence is that the {hip belonged to 
the enemies of the French republic, and not becaufe thq 
ihip lud not the proper documents pi\ board. Mr. Juf« 
tice Grofe faid, — << I agree that it was neceffary for thit^ 
ihip to have on board all thoie documents that an Ame^ 
rican (hip ought to have \ and that the want of tbci;n would 
have difcharged the underwriter, Now the fcntence does 
not proceed on the want of any fuch documents, but on 
the exprefs ground that the ihip belonged to the enemies 
pf the French republic. We can only lopk to the founda- 
tion of the fentencc, and not to the previous reafons there 
WhethtriKeftiip ftatcd." — Mr. J^fticc Lawrence faid, — ^* In the courfe of 
Mvigaiedac- ^^ argument, many things, I think, were taken for 
•oriiinjr to the erantcd, to which I cannot aflcnt, Among others, it was 

Jaws, both of the ^., , , ^. . - ' -. , . • ; ,. 

country to fsud, that the (hip mlured mult be navigated according to 

iJnIl^a*doVth.i ^'^ laws of the countries from and to which flic fails; 
to which (he is But that propofition, I rather think is not fupported, in 

its extent, by the cafes. It is true that if the infured 
bring an a£^ion here on a policy of infuranee, eSefted 
contrary to the law of this county, he cannot reeover ; 
But I do not know that the cafes have gone the length 
of deciding that no a£lion can be maintained here on a 
policy made contrary to the revenue laws of another 
country (^^ J!.. I doubt alfo whether there be any analogy 

between 



(a) The Words of the fentcnce, as tranHated in the reportj 
are ; ^' On which account (he is holed upon as belonging to the 
enemies of the French republic.'^— (A) The eafes of Holmsn v. 
yohnfim Cowp^ 341, and Bi^s v. LawrenfCf 3 T. R. 454> ^leW 
that a contract is not deemed void by the law of En^landy merely 
becaufe it is made in oontravention of the revenue laws of a fo- 
reign date ; and in the pafe of Lmr v» FUuber, fup. 54* Lord 
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between a cafe like die prefent and cafes where there is 
an implied warranty of fea-worthinefs. The latter is im- 
plied from the nature of die contra£l« But that \% not 
the cafe of a fliip wanting the proper documents on board. 
She mayi neverthelefs, perform her voyage ; at leai( 
there is no certainty that ihe will not> as there is in die 
odiec cafes alluded to. I have merely thrown out thefe 
doubts in confequence of wh^t fell from the couniel in 
die argument, without meaning to give any deCifive opi- 
nion upon diefe points. It has been contended, how- 
ever, on the part of die defendant, diat die fhip in quef- 
tion was condemned for not having on board thoie pa<« 
pers that are required by the treaty between France and 
America \ and if diat had been the exprefs ground of the 
fentence, I (hould have found great difficulty in refifting 
its effed, as applied to this a£lion : But that is not the 
ground of their decifion. They have ftated, indeed, 
many things that induced them to draw the conclufion 
thai fie nvasthe propehj tf an enemy \ but that is the 
ground of the fentence. We muft confider the fentence 
as conclufive on that point, without examining the pre- 
mifes that led to that conclufion/' 

Mansfield fay«, that no country pays attention to the revenue 
laws of anotb^ ; and he lays it d^wn as law, that M an infiirer 
enter into the contrary with full knowledge that the infurancc 
ff^ meant to proted a fmnggltng trade with a foreign conntry, 
then it is a fair contraft as between the partIe8.«^S^e ^%%\u 
\Vhen diis fubjed is folly c9oiidexcd* 
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CHAP. xn. 

Of Deviation* 

13 T deviation is here ipeant a voluntary departure^ 
without any neceflityy from the ufual courfe of the. 
voyage infured. From the moment this happens, the 
voyage is changed^ the contra£l is determined) and the. 
infurer is difcharged from all fubfequent refpoofibility. 
By the terms of the contraA, the infurer only runs the; 
riik of die voyage ag];eed upon> and of no others and 
it is therefore a condition neceflarily implied in the po-. 
licy, that the fliip ihall proceed by the fhorteft and fafed 
courfe to her port of deftination, and on no account 
to deviate from that courfe, but in cafes of neceflity (a). 

We will confider the fubje£l of deviation undef ^hq 
two following heads \ 

I. What {hall amount to a deviation that will dif«* 
charge the infurers \ 

a. What ane the cafes of iieceflity that will juftiCy i| 
deviation. 

Seft. I. 

What Jh all amount to a Deviation that will difcbarge . 

the Infurers. 

iBy the courfe of the voyage is not meant the Jbortejl 
pofflbU way from the port of departure to the port of 
deflifiation ; but the regular and cuftomary track, if fuch 
there be, which long ufage has proved to be the fafef( 
and moft convenient. And therefore the ftopping' at 
certain places in the courfe of a voyage, though out of 
the direct line, is not a deviation, but a part of the 
voyage, if it has been the ufual and fettled praAice, to 

{a) Pcriculum intclligitur folum currerc aflccuratofy pro ilb 
it! n ere convento, et non pro alio. Nam (i navis mutavcrit iter, 
vcl a via recta illias itineris diverterit, non tenctur amplices afle- 
curator. Rocctu, n. 52. Vid. £mciig.iom. ^ip.j. Dwg. 278. 

flop 
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ftop at thofe places. For whatever Is ufually done, U 
prefuxned to be forefeen, and to be in the contemplation 
of the parties^ and is therefore lu^erftood to be referred 
to by every policy, and to make a part of it as much as 
if it were exprefled (a). 

But evidence of a few inftances will not be fufficient But a fev »- 
to eftablifli fuch an ufage. It can only be fupported by n(aiu fucb uT 
long an4 regular pra£tice. And therefore, if a Ihip, in **^**** 
a voyage from Liverpool to Jamaica^ put into the Ifle <f 
Man % and fome inftances appear of ihips, in this voyage, 
putting in there % but no regular or fettled praflice to do 
fo appear : T\&% will not excufe the deviation; but the 
infurers will be difcharged (b). 

The tfkfk of a deviation is not to vitiate or avoid the sffea'of ad«fi- 
policy, but only to determine it from the time of the ***•"• 
deviation, and to difcharge the infurer from all fubfequent 
refponfibility. If, therefore, a ibip, after her departure^ 
receive damage, then deviate, and is afterwards loft) 
though the infurer is difcharged from the time of the 
deviation, and is not anfwerable for the fubfequent lofs ; 
yet be is anfwerable for the damage received before the 
deviation (r)» But though he is thus difcharged from 
fubfequent refponfibility, yet he is intitled to retain the 
whole premium. 

A perfon unacquaii^ted irith the nature of this con- it dctenninei 
traia, might, at firft view, be tempted to think. that if, |J^J^||*i^'^|ii 
after a deviation, the fliip refume her proper courfe, ftiU r«rumt her pro* 
^ing in good condition, and capable of performing the H^ui^n^ ^ 
yoyage, fuch a deviation ought not to alter the rights «o»np*«^t*>« 
of the p;irties^ or deprive the infured of the benefit of the 
policy.— But the anfwer is, that the condition implied in the 
contra£i, that the fiiip (hall not deviate without neceffity, 
being broken by the infured, the infurer is difcharged. 
The proper courfe of the voyage being once interrupted. 



. (a) Per Lord Mansfield^ in Felly y. Roy^ Ex. AJf. i Bur. 
34S,Tup. 18^2. — (J) yid. Bondy. Nutt, Cowp, 601, iiip. 255. 
^0 ^^ ^^^^» ^' J* ^^^^ ^* Totmg^ at N. P. 2 Lord Ray, 

cannot 
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e^nnotbe wfumcd in thccyc5.of ijic Utr. '^hc crxrxtr^Sk 

being once 4iflo\vpd,^ can^iot W renewed without the confeni 

of both parties ^ a^vd tf a lof» bappcp nftcr a dev^t^n^ 

who cvx fay th;jt the ftip would not hv9€ arrived fgfc if 

(he had purfued the ufual courfe ? 

The ftnaiine(« of fhe ihcflft?ieft of tl^e timc, PT ojf the dj(|aA9e, of ^ 4eYia- 

n»kIi*it*'iiot tion, m^es np difference ^i to it? cffeft pn the cqqtr^^. 

tvicf* fatal. *\snicth«r it be for one hour, or a n^onth ; or for one niite 

or one hundred^ tlie confequex^ce \% the fame. If it be 
voluntary, an4 withei^t negeffity, it pqts ^^ end tp the 
Ke{jppnQbiUty of t^e infurer. The true rcafon i>fhy a dc- 
'viation difchasges the infurer is, not the increafe of the 
ri(k, but, that the party contra£H|i£; has voluntarily f^^ 
ftityted appthef voyage for th^t which was infiired (^). 
A fliip puts into Tb^Tcforc, whereJ^ninfurs^npe wasmadep^^ veJTeJ « froi^ 
uft^rcourfi"o?' Dartmouth to Lmrpoo^'' an4 the veffcl, in hei[ paflage froin 
the voyage, JDarimatab, put into ^«?, a pli^Gc (he muft pf neceility 
hlr way" Thi«\"f f^fs by, in th(5 courfe of the voyage infurcd : Though 
* ^^I!!l!!l. ^^ acqident befel her in ^oing into, or comirig put of 
Fox V. Bfaek.kt Lo9, but fee was Ipft after (he got out to fca again 5 
fjji'^l's. Mr. Jufti<?e r^^j- held that this was a deviation. 
s,P.r<»w«/bifv. So, wher^ good$ were iijfured from Punf irk ta Lfg^ 

^Mw/jfi.*'* *^^ ? ^^ ^^ ^*P *^^^^ ^ pw^r, in her way, to pro- 
cure a Mediterranean pafs ; and being afterwards loft^ 
J,or4 M^^ifi^l^ iP an aftion on the policy, held that 
the caljipg at Dover was ? deviation, which difcharged 
the underwriter?, 
liberty t^pu? So, where ?n infurance was made at Glafgow on fonr-^ 
into one port, ^^ hogfhcad? pf tob^ccp, « beginning the adventure 

purs into another ^ ,,i. i ^ r> -j^ ^-^ 

equally in her « from thc logdiHg thereof at Carron, and to contmue 

IViiiLf aw/ " tiU the ihip, (iW/.^ ^'//PW^/ a A-*«^j /(> cafl at Leith), 

fatal to the con- (c fliaU arrivc at Huffy and there be fafcly delivered "' 

ndfher thc^rilk —The inftruaioHS of the infured to the broker direftcd 

would hTvTtTn him to make the infurance, " with liberty to call as tf/uair 

greater if it had ^^^^ jj ^^s ufual for vcffels failing from Carron, with goods 

the'J>^iicr*' ^^ on freight, to Hull, in going down thc Fnti of Fffrtb, 

E/iuTZilri/fon, to touch at difiercnt places, to take in or deliver goods ; 

f Bro. Pail. Ca. particularly at Burrowflownefsj and Leithf and at Morris 



459 



(a) Yid. Lavabrev. Wiifin^ fiip« 1 86. 

font 
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fon*s JUvett, fix miles down the Frith, on the fame Cde 
with Ltiti, The infured were not privy to the allowance 
" U call at Leithy' being fubftitnted in the policy for the 
more general liberty, •* to call as ujlial." The premiuni 
was equal if not higher, dian was ufual where the gene- 
rat liberty, to touch at the cuftomary ports, was allowed. 
The fliip failed on the 4th of February 1774, did. not 
touch at ZfW/^, hJt put into Morri/on's Haven^ failed from 
thence on the 9th, got fafe into the direA courfe from 
Carron to HuUy and proceeded with a fair wind, till the 
loth, when ihe was overtaken by a ftorm, wrecked on 
the coaft of Northumberland^ and the cargo totally loft.*-* 
The underwriters pn hearing of the lofs, conceiving them- 
felves liable, wrote prders to have the tobacco preferved 
9nd fent to Hulh ptomifing to contribute towards die 
f xpenqe as far as they were interefted. Aftewards, how- 
ever, they protefted againft the (hip's having gone into 
Morrifons Haven, as being a deviation, and refufed pay- 
ment of the lofs, — An zGdon was brought by the infured 
in Scotlandy and, after a variety of proceedings in the 
courts there, which would neither be very intelligible^ or 
very inftruftive, to an Engli/h reader, £he underwriters 
were decreed to pay the amount of the lofs. But the 
Houfe of Lords, upon appeal, reverfed that judgment^ 
being of opinion that a wilful deviation from the due courfe 
of the voyage infured, is, in all cafes, a determination of 
the policy : And that it is immaterial from what caufe^ 
or at what place, a fubfequent lofs happens ; for, from 
that moment of the deviation the underwriters are dif- 
charged. That there was, in this cafe, a wilful devia- 
tion \ and though fhips failing on this voyage, have fome^ 
times been permitted, by the terms of the policies under- 
written at the fame premium, to go into Morrifin^s Haven, 
yet that could not avail in the prefent cafe, fince here no 
fuch permiilion was given. 

If there be feveral ports of difcharge mentioned in the jf ^,^^ y^ ^^ 
policy, the Ihip muft go to thofe places in the order in ^^J !»«• of 
which they are named, unlefs fome ufage or particular Honed Tthepo- 
faas appear tg vnry the genend rule. «?ft *• ,?Se«m 

ThjilS : ifl tbeir order. 
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Thus I— An infurance was made on a (hip, '^ At and 
and from thence ^* from Fi/herow %o Gothenburgh^ and back to LeitB and 

Co C and 2>. the 
port! of dif- 
leharge. The 
Aip goes to J9. 
^tore C r Thit 
ii a deviackiB. 



Beathn v. Ha- 



CockenT^eC* — The fliip performed her voyage outward to 
Gdhenburgiy and having taken in goods, both for l,eith 
and Qockemie^ on her return home, without going to i«/A, 
fl^e firft put into Chcken%ie^ where flie was ftranded and 
Iqft.^In an aftion on the policy, evidence was given to 
fliew^tliat Leith i«ras a very fafe ai)d pommodious harbour, 
and CKiefizie a very fmall and infecure one, efpecially in 
tl^e winter ^ that the two places are about ten mUes from 
' each other i but Code/tzie lies neareH to Goth^burghy and 
it is about a mile and a half out of the way to put into 
Cpckenzicy in going from Gothenburgh to JLcith^y, that, 
though there was no fettled courfe to regulate this voy-f 
age, yet it was fafeft to go firft to Leitb y <br^ by dif»^ 
enlarging the bding for Lnthy the rifk of going into 
CjckenzU >vas much leflened. — Upon this Cfife, the court 
determined, that aJ the intended voyage was defcribed 
in the policy, and as there was no regular and fettled 
courfe, known to all the traders, different from that fp 
defcribed, the fhip deviated by putting into Coctenzie 
firft, and cQnfoquei^tly. that the plaintiff could not re- 
cpver.-iT-One of tl)^ judges added, that the partjes, by 
inferting the names of the places contrary to the natural 
order in which th^y lay in tlie (hip's courfe, fhewed it 
to be their itUentioti to vary the natural $;ourfe of th^ 
voyage. 
Though the And the following cafe will dicw, that though the 

chlrgc benot ^^P'^ P^^^^ ^^ difcharge are on)y mentioned generally, 
ipecified,y«tthe but not fpccifically named in the policy, yet the (hip 

muft go to them m the geographical order in which they 
occur 'y and taking them out of that order, unlefs this 
be warranted by ufage, will be a deviation* 

An infurance was made on goods, ** At and from Lon-^ 
*« don to the fliip's ports of difcharge in the Strcigbis as 
" high as Mejftiia , witlr power in the voyage to flop pr 
*^ flay at any ports "or places whatfoever." — ^The fhip was 
freiglitod with lead from London to Marfeillcsy and Wint 

into 



them in their 
geographical 
order^ as they 
iKCur. 

A (hip is infttred 
from London to 
her portk of dif- 
charge \i\ the 
Stret'tritu with 
pvwer in the 
voyage to ftyp 
at any places 
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into Ftdmoath, where flie ftaid three weeks^ and took in a whatsoever; and 
freight of tm for the fame place. Before Ihe went from &/»•<«, then lo 
LoHdoHf the phintiffi who was owner erf the (hip, de- uiftiy*to AWr//. 
clared that flic was to go direflly to Genoa^ Leghorn^ '": The voyage 
znd Naples f and theK was nothing faid about Mar» and the infurers 
/eiilis. ' When flic was off MatfeiUes, the wind was -"^JJ^^- 
airainft her. and flic could not then M in, but went ^^f* ▼• Sm- 
to Ginoa^ and fiom thence to Leghorn^ and m commg cited by Mr. 
back to MinfeiUes, flic was attacked by a privateer, /ji^j'V^x'*. 
and blown .op; — ^In an a£lion on the policy, it was 53i« 
proved by fcveral captains, and fb held by Lord Chief • 
Juftioe Lee^ ift. That the going into Falmoutby and flay- 
ing there was a deviation ; 2dly, That as flic did not flop 
at MarftUles^ this was a£ting contrary to the terms of the 
policy; for by her ports of difcharge muft be underftooc^ 
the ports at which it was intended goods fliould be de- 
livered^ and the firft of them was MarfaUksy — 3dly, It 
was fwom by feveral captains to be their opinion, (but the 
Chief Juftice faid notliing on this point), that the going 
no further in the Stmgbts than Leghorn^ and then return- 
ing, was a determination of the infurance ^t Leghorn ; and 
the infurers difcharged from the fubfequent lofs« Upon 
this there was a verdifl for the defendant. 

The following decifion proceeded on the fame princi- A ftip is inf^fw 

pic A fliip was infured, " At and from Lifion to a port Jj £^wf^ 

in Eaglandf with Uberty to call at any one port in Portugal^ ^"l* UUtxy to • 
for any purpofe whatibever;" and the fliip failed from fort mlpop^^sU 
Li/hen to Faroj to complete her loading; Faro being 'a J|*'jtefti*UH»iI 
port to the fouthward of Lifion, and therefore quite out «t rome (>urt m^ 
of the courfe of the voyage to England. — ^In an adHoa courf?of the * 
on the policy. Lord Kenyon was of opinion that the K- ^^^^"8* to ^"g* 
bcrty given by the policy to call at any one port in Portu* ■ ■ 
gaiy muft be reftrained to a permiflion to call at fome port ^*^ J ^j?'*T^ 
to the northward of LiJUn, in the courfe of the voyage Mich. 1797. 
to England s and that going to the fouthward was a de- 
viatiofi which difcharged the underwriters. 

Yet, . if a fliip be compelled by any neceflity to change Yet if a ihip be 
the order of the phcct to which flic is infured> this is ^^^^^t%„- 
not a deviation. — As where a fliip was infured from Lip^ the order of the 
kn to MadHra, from thence to taffi, on the coaft of L^vlI!lo„^" " *"• 

Jfrica, 
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i)r//rt/ V. Bovil, Africa^ and back from thence to Li/hn ; and tipon fccr 
3X3;rup.i'9o. amval at Madeira^ the crew benig alaTmed by reportt 

of Moorifi cruifers being off ^ttffi^ quitted the fliTp atitf 

refttfed to return to her tinlefs the captain would promife 

to fa9 immediately back to Lijbon* The captain complied ; 

but on his arrival at Lijhon^ the charterers tniiifted on hxs 

proceeding direAly to ^fi \ which he accordingly didy and 

was captured on his return from &affi to Z^/f.«— It wtt« 

determined, that there was no deviation in ^as cafc» and 

that the underwriters were liable for the lofs. 

Thecbufegiv. Claufcs are very frequently introduced into pelicte^ 

^tmtck^ /J, ' gi^hig liberty to the infured to touchy fiaj^ tmde^ &V. at 

ilJw 'ite in" r^ any pofis or places y m the courfc of the voyage; and aS 

yretcdaifub- thcfe claufcs are often inferted as a matter of courfcj 

voyI»g« infwed. ®"^ without much confideration by either party, it is ne- 

ceffary that they {hould be underftood widi fuch reftric- 
tions as the^ourts in different countries have diought ne^ 
ceffary to be impofed on them, in order to prevent any un- 
fair advantage being taken of the general words in whidi 
they arc ufually expreffed. They are therefore always in- 
terpreted as fubordinate to the voyage infured, which is the 
)>rincipal obje£l of the contraA ; and in cafes of doubt, 
they muft be underftood with reference to the laws of com- 
Afld however moTce and the ufage of the particular trade. If, therefore^ 
J^i^l'thYc^ Acre be in the policy a liberty ^0 touchy ftaj^ and trade M 
Cain a power to any ports and plods in the voyage ; fuch a liberty, however, 
l^ut ^to general the words may be, does not give the captain a. 
^^In the P^y^f^^ to change the regular coorfe of the voyage in* 
vftiai courfe of furcd, which he muft keep conftantly in view : It only 
the voyafe. extends to the ports and plaoeg in the ufual and ordinary 

^c^nrfe of the voyage {a). 

Thus : 



fa) Ca/angUf (difc. 67, n, 25.) obferving that the cap- 
tain in the exerctfe of this liberty ought nefcr tto lofe fight of 
the voyage infured, fays, ** Clarum eft veibaiq>odixift fecuriu- 
tis oommittere voluntati patront totum iteaeris dccorfmn ; ita ut 
in ejus arbitrio regulato tamen a jure et rationc, repofitum lit 
quafcumque fcalas, quofcumque portui ingredi, antecedere tsi 
via, & rctrocedere pre ut exiguot occcilitaf et opportuoitas, fed 
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•rtia^ :— Att Infutance vrtiB ttiadfc, « At amd from JP^ a ftip it in- 

^ L'Orient to Pffftdichenj, Utadrof, and Ci&ma ; ahd at Fraivcr to Pe«//- 

^ and from thcticc back to the {tip's port err pom of dif- ^tTtock f^~' 

***cHargc in ]?rance; with 13)ttty to touch in the outward France i with 

<* dl- bofitnvard iotmd voyage, it the Iflea of Fr^w^ and w^ya/^r/, 

« iou)^b<Mj and at aU ^ any dther place or places fuhire- *;^< /»/««*,*«. 

*^«?vfr.'''— Tlicrc Wa« aHb a clmTe fa the policy, « ThW cover a voyage 

•^thcfhipixi iMs vdyagcimight/^m/y<r, and touchy and irbm^^o't'^ti. 

*« jiZtfy, 4/ iiwy p)irfs or phces^ ^H WeH xm tin*, a^ on Ac a"<^ ^»y »« *«y 

«* other fide, 61 the C^/e jjT iCoW/ ffc/>^, tHthout its be- means* "ports^** 

**< tog ieemcd a deviation/*— t*e Ihip atrhred at Pondi- ThtuprJurfi 

cherry f an3, aftefr Temaining riierc a month, laHcd for •ft^i'^jn'- 

^ehgal, inftcad of going to China. , Having 'wintered atid j^ahu v. mi^ 

nnderfirone -a tepair there, fhe returned to Pdndicherrs. /•» *"<* i^t air* 

Both m goirig and returmng, the touched at, and took in 171. 
t|;o<>ds, or lay oAT, Several places ; and thus prolonged her 
Vdykge to and frofti !Bengnl much beyond the ufual timtv 
"Having 'taken in her homeward cargo at Pondicherry, ihe 
proceeded on her voyage back to V Orient , but was cap- 
ttired by an '^nglifi privateer. — ^In an a£tion on this po- 
licy, one queftion was, whethet the Voyagt tp Bengal was 
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feinpcr atiimo, et intcntioile prdfeqUendi >ia|;giuai tifque ftd 
fidem d^fUnatam/'— The ftfmfe dodtnne in hid dow^ by Emefi* 
gOn (toin. 2, p. 33» and feq.), and he fczeii^Kfiea it by ^ fol* 
lowing cafes.— 't. Aa infonitice was Itiade '<m a toyage from 
■hharfiXBet to the LewmtwcA biKk, with libeity to ^c captain, 
'* de toucher et retrogader fer Umt ou U hti pkiroitJ^ The ihip 
lailed to 6adiz,yrhert (be was loft.— It was determined that the 
liberty given by the above claufe was fubordinate to the voyage 
mentioned in the policy; but that here the voyage waschangcd^ 
and the infurers difchargcd.— -2. A voyage was infurcd from 
'L^horn to Havre de Grate^ with liberty ^' de toucher par tout, 
idvam,arriere, -a droit et igauche, &c. The fliip failed up the 
iLohre to put into Nantett and was loftw— It was held that the in- 
forers were not anfwerable for the lofs, becaufe the above claufe 
only gave l%erty to touch at the ufual places in the courfc of the 
voyage infurcd ; but not to increafe the n0( by going up tha, 
Tjve^ beyond the plaice 9f dc&iqjsUvii* 

infturcA 
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mfutedby the policy, under the general liberty to, touch 
and ftay at any p^rts or places? — ^Upon this point Lor.d 
Mansfield^ who tried the caufe, held clearly, that thefe 
general words were, by the expreiEons << outward and 
homeward-bound royages,^ and << in this vopge," qua* 
lified and reftrained fo as to mean only places in the ufual 
courfe of the voyage to and from the places mentioned ki 
the policy. It was then alledged on the part of the plain- 
tiff, that the voyage to Bengal was adopted by necejftty^ 
for the fafety of the fliip : — And to prove this, witneflfet 
were called to fliew that the (hip was fo leaky sM: Pondi" 
cherry^ that (he appeared to require careening, which 
could only be done at Bengal, that being the neareit place 
to which ihe could proceed with fafety for that purpofe : 
That though it turned out, when' (he got to Bengal, that 
(he could be repaired without careehing, yet this was only 
difcovered after fhe was unloaded of much more of her 
contents than could have been taken out of her in the 
open road of Pondicherry : That, befides the neceflity of 
. repair, ihe was delayed in unloading the outward cargo 
at Pondicherry, till it was too late to undertake the China 
voyage with fafety ; and Bengal was then the fafeft place 
to winter at. — ^The defence relied upon was, ift. That 
, the fliip had never failed on the voyage mfured, her true 
. and original deflination having been Bengal, and not 
. China. 2dly, That, fuppofing her to have failed on the 
voyage defcribed in the policy, yet, her going from Pon^ 
dicherry to Bengal, inftead of proceeding to China, was 
a deviation, and not juftiiied by neceffity. In fupport of 
the firft ground of defence, fccret inftruftions, foimd on 
board the ihip, were relied upon, which, though ob- 
fcurely penned, gave room to fufped: either that before 
her departure, the Bengal voyage was fubftituted for that 
to China ; or at leaft that this alternative was left to the 
difcretion of the fupercargo, to be decided by events in 
India, which adually happened, fo as to determine the 
voyage to Bengal, — On the fecond ground, it was con- 
tended, that from the plaintiff's evidence it appeared that 
there was no neceffity for going to Bengal', and* that ift« 
ftcad of going thither dire£lly, a trading voyage \^A been 

made^. 
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made, which afforded a ftrong prefumption that trading, 
and not the leak, or latcnefs of the feafoii, was the ob- 
jcft of going to Bengal', Several letters written by the 
owners alfo raifed a prefumption that the neceflity of go- 
ing to Bengal was a pretence deviifed after the capture, 
when it was feared that the policy would not cover the 
voyage to that place. — Lord Mansfield fummcd up ftrong- 
ly againft the plaintiff on the ground of fraud. But in- 
dependant of that, he faid that if neceflity were ad- - 
mitted to have been the fole motive for fubftituting the 
voyage to Bengal in the place of that to Chinas ftill it 
was incumbent on the infured to have purfued that voy- 
age of neceflity direftly, in the fhorteft and moft expe- 
ditious manner 5 and that the delay in going from Pon* 
dicberry to Bengaly and the repeated ftops by touching 
at different places, and trading there, were deviations, 
and not within the protedtion which the fuppofed necef- 
fity afforded tp the direft voyage to Bengal. — ^The jury, 
notwithftanding this direftion, found a verdift for the 
plaintiffs, which was afterwards fet afide, and a new 
trial granted, upon the following grounds :— That a devi- 
ation from neceflity muft be juftified both as to the fub- 
ftance and manner ; and nothing more muft be done than 
what the neceflity requires : — ^That the true reafon why a j^^ ^gj^on why 
deviation difcharges the infurer, is not the increafe of » deviation dif- 
the rifle ; but, that the party contrading has, without U^^^ ^ 
neceflity, fubftituted another voyage for that which was 
infured : That the neceflity of the vopge to Bengal did 
not prove the neceihty to trade ; or to touch at a number 
of ports all out of the dire£k courfe, or to confume fix 
weeks or two months, inftcad of fix days.— The plaintiffs 
afterwards fubmitted to the opinion of the court, and 
abandoned their claim againft the underwriters {a). 

Nothing 



{a) Emerigon (torn. 2>p. ^2), has given a tranflation of this 
cafe, to which he adds fome remarks which have been already 
mentioned, fup. 29, He adds, that having been confuked on 
this cafe by Lavabre^ Doemer and company, bankers at Paru^ 
who had lent 1 8o>ooo livres on bottomry on the fhip and cargo, 

D d and 
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A letter of Nodung Will juftlfy a wilful deviation, but a real ne- 

at liberty to ccflity to deviate ; and therefore, if a letter of marque 
^rir^ics**"*^ leave the convoy to which flie belongs, and cruife. in quell 
But ihe may of prizcs, though but for a Cngle night ; this will be a * 
5lr;:"^" fataldeviatbnCa). 

comes in her jjut though a fliip cannot, without deviating, cruife 

in queft of prizes, yet if an enemy come in the way 

of a Ihip having letters of marqu^i, flic may give chace 

to the enemy, and in fo doing, fhall not be deemed to 

have deviated. 

A letter of Thus : — A fliip', having letters of marque, was in- 

an enemy and furcd, " At and from London to Cork and the Weft In* 

orhcnrrhf " ^/>/.''— The fhip m the night, defcried a fliip of the 

night, and "m^c enemy, and after chafing, loft fight of her for fix hours, 

^gcs "her ; this a^d till the morning, when they engaged* She did not 

** »«> deviatio n. ^^^ ^^ enemy, but proceeded on her voyage and was 

JuVy V. Waiktiy afterwards captured : It was agreed oh all hands, that' 

Vac. 1 78 1.* though a fliip, in fuch circumftances, could not crutfcy 

^rtfw«,3r6. yet it was admitted by the underwriters, that if an enemy 

came in her nvaj^ flie might engage, or defend herfelf, 
but they contended that, if flie loft fight of the enemy, 
it was no longer . chafing, but cruifing, — Lord Mam* 
field left it upon the evidence to the jury, who found for 
the plaintiffs. 

In the note of this cafe, which ktrm a very defeSive 
one, it is not ftatcd wliether the letter of marque, after flic 
loft fight of the enemy in the night, continued cruifing for 
her till the morning, or refumed her courfe to the Weji In* 



and were the infurcd in tbe Eng!i/b policy, he anfwered i ft, That 
^fr^xr^/ and company, the borrowers, having broke their con- 
tra(5^, it was juft that they (hould" fuffer the lofs occafioned by 
their contravention of iL 2dly, That, by changing the voyage, 
the* lenders on bottomry, as well as the infurers, \rere difcharged 
from the perils of the fca j and confcquently that Lavabre^ 
Doerner and company were intitlcd to recover from Berard and 
company the 180,000 livrcs lent on bottomry, together with 
the marine intcrcft and the intcrefl incurred fince the fame be- 
came doe.— (a) Per Lord Camden^ C. J. in Cod Vr To-ocnjort^ 
at N. P. Beatves^ 316. 
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ditSy and fell in witli the enemy again by accident. Pro- 
bably that was thequefiiori left to the jury: If fo, the in- 
ference will be that a cruiftng in hopes of meeting the ene- 
my again, after flie had been loft fight of, would have been 
a deviation, though rAo^wg her was not. 

Sometimes a policy on a fliip of force, with letters of A liberty to 
marque, contams a clauic giving liberty to cruile for a tain time in the 
certain term in the courfe of her voyage. The follow- ''?'*^ " ^^ ^^ 

^ ^r • 1 taken a« one 

ing cafe will fhew, that if it be meant that this term continued pc* 

fliall confift of different periods of time, taken feparately, "' 
it ought to be fo exprefledj otherwife the cruife will 
be taken to be for one continued period of time, and 
not for feveral periods amounting to that time. 

A letter of marque was infured, " At andftom Livfrpoott6 a letter of 

" Anttguay with liberty to cruife for fix weeks, and to re- jJIrI2"or*J "o - 

** turn to Ireland^ or Falmouth^ or Milfordy with any prize a5« *^«h liberty 

•* or prizes." — ^This policy was made on the pth o£ Febru- we*k$/bu[n* 

ary 111Q% and there was no time fixed in it for the com- 5»me mentioned 

foi' Its com* 

taencemettt, or duration, of the voyage. The fliip, in mencemeni:Thc 
fa<a, faUed from Liverpool on the 28th of February, and ft",^^;"'^' 
kept on her direft courfe till the 14th of ^^rrA, cha- weeks, but not 
fing, however, at different times, from the 7 th to the iimc». 
14th, when (he began to cruife, the Captain giving no- ^ ^^77^^ 
lice thereof to the crew, and ordering a minute of it i>«^ 509. 
to be made in the log-book. She continued to cruife 
about the fame latitude, till the i8th of April, and tlicn 
difcontinued it, and the captain again gave notice, intend- 
• ing to go to the Burlings off Lijbon, in the courfe of the 
voyage. On the 23d, fhe renewed the cruife, of which 
the captain gave notice as before, and continued it till the 
28th, when ihc was taken by an American privateer. — An 
a£tion was brought on the policy, and, upon the trial, 
the captain fwore that before he failed the policy broker, 
(whom he confidered as a£ting for both parties), told him 
that he might ciruife in any latitude, and at different time^, 
mentionmg in his log-book, when he fhould begin and 
end } and if the amount of the different times, when 
added together, Ihould not exceed the fix weeks, the 
terms of the infurancc would be complied with. — Wit- 
ncflcs were called on the part of Uie defendant^ who con- 

x> d 2 curred 
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currcd in thinking that, by the terms of the policy, the 
cruife ought to have been for fix fucccffivc weeks ) not 
interruptedly and at intervals. — On the other fide, wit* 
ncflfes were examined, who thought, on tlie contrary, 
that the policy did not import any fuch reftriftion. But 
this was admitted, on both fides, to be only matter of 
opinion. — A verdift was found for the plaintiff, with li- 
berty to the defendant to move for a new trial.— Upon 
that motion, the court determined that the liberty to cruife 
for fix weeks, meant fix fuccejftve weeks from the com- 
ment of the cruife, and therefore, that cruifing at dif- 
ferent times was a deviation which difcharged the un- 
' derwriters.— Lord Mansfield faid ; — ** This was merely a 
queftion of conftruftion, on the face of tlie policy ; and, 
unlefs an ufagc could have been flie\vn in favour of this 
defultory cruifing, calling witneffes to fupport it, wa? 
calling them to mere opinion. None of thofe produced 
knew of any injianccy and therefore their evidence ought 
not to have been received: Yet, I dare 'fay, their tcfti- 
mony had great weight with the jury. The meaning of 
words depends on the fubjeft. The^ inftruftions were 
not read j but they fliew the meaning very clearly, for 
they run thus : " To cruife fix weeks, and then proceed 
Witneffes may c« to Antigua.^' There can be* no general rule. Here 
arcxp?"natoryof the fubjeft matter, in my opinion, is decifive to ftiew 
acUufe^ina^po- ^^^ ^^ fix weeks meant one continued period of time, 
opinion of its There are frequently articles fer a month's cruife, a fix 
!Idmimbl'e «vi* wccks cruifc, &c. Such a liberty, as in this cafe, to a 
dcocc. letter of marque, is an excufe for a deviation. But what 

is contended for by the plaintiffs is impoffible in prafiice. 
Suppofe the fhip returns direBly bachy after cruifing for 
the fpace of a week. She may then, perhaps, take 
three weeks to return to where (he had oeen.* Can (he 
then renew the cruife, and return again, and fo repeat- 
edly ? The voyage, in that way, might laft for years. 
But the true meaning is, ** I will excufe a deviation for 
« fix weeks." Six^ weeks is a continuation, a congregate 
denomination of time. If they had meant feparate days, 
they would have faid 42 days/' 

One 
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One reafon why it is a condition implied in the contra£l The rhip muft 
that the (hip Ihall not deviate, is, that, by departing from age wlrhin^a °^' 
the direa courfe of the voyage, the rifle is neceflarily itTdX^'unM"*' 
prolonged. The fhip muft therefore . proceed - on her cfffi*ry' delay- 
voyage, not only by the ftiorteft and fafeft courfe, but alfo Tdcfiationl 
with all reafonable expedition ; and in the following cafe 
it Was determined, that any unneceflary delay will be 
equivalent to a deviation. 

A fhip was infured, ** At and from the coaft of Africa A ftip infurcd 
** to the IVeJ} Indies^ with liberty to exchange goods and yoy*age*on"fhe 
•«flaves." — It appeared that tlie fliip ftaycd on tlie coaft ^m^^o^ j^frUa^ 
from Auguji till March^ and was employed in receiving yond the ufual 
flaves on board, the produce of the cargoes of other fliips, [J,? ftj'Sp^fJJ^**^* 
which were afterwards put on board thofe fhips and fent flavci ; this it 
to the Weji Indies \ that this is the employment of what deviation. 
is called TLfadory-Jhipy but a regular fa£kory-(hip is thatched jr^g J^ , 
and covered, and receives the flaves till a fufficient num- ^/»,B.R. M.ia. 
ber be collected to fend away; but it does not appear s.C. Puri, 313. 
that any flaves, the produce of "the fliip's own cargo> 
were fent away in otlier veflTels, though her ftay on the 
coaft was feveral months beyond the ufual ftay of fhips 
in that trade. — ^The court decided that this was equivalent 
to a deviation. — Lord Mansfield faid, — ** The fmgle point 
here is, whether there has not been what is equivalent 
to a deviation; whether the rifk has not been varied. 
No matter whether the rifle has or has not been thereby ^ deviation ji 

, , • , ' not the Icfa fatal 

increafed. If a fliip infured for a trading voyage be turned becaufc the riik 
into a floating warehoufe, or a faaory fhip, the rifle is dif- '^^^^ '^^^^^i^^ 
ferent. It varies the ftay j for while fhe is ufed as a 
warehoufe, no cargo can be bought for her. This is the 
law. The faft is, that, though this was not a regular 
thatched faaory fhip, yet fhe was ufed as a thatched fac- 
tory fhip is ufed. This being ctear, it follows that the 
rifk is different in point of length, from that which is ge- 
nerally underftood in the trade, and confequently from 
that which was infured (a)." 



(«) Vid. Parkinforty v. Collier ^ fup. 169, in which Lord 
JCenyon lays down the fame dodrine. 
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jDlftinaion be- A deviation from the voyage infiired is generally the 
tddTvUtion and tcfult of after-thoughts, after-intercft, after-temptation; 
a fiiflfcrcnt voy- ^^^ ^^^ ^f ^^y previous deliberate intention. For it is 

not eafy to conceive that any man, at all converfant in 
bufinefs, would be fo foolifh as to intend bcfore-haftdi to 
deviate from the voyage dcfcribed in the policy ; becaufe 
that would be paying for an indemnity, without having 
it. When the infured intends a deviation from the direft 
courfe of the voyage infured, it is always provided for, 
and the policy adapted to it, unlcfs fraud be intended. 
In all cafes of deviation, the termini h quo and ad quern 
are the fame. But where the voyage defcribed in the po- 
licy IS not the voyage intended, and the infured meaning 
to fend the (hip on a different voyage, gives the captain 
his inftru£hions accordingly ; this is not the cafe of an 
intended deviation \ for there cannot be a deviation from a 
voyage which was never in the contemplation of the par- 
tics ; but the cafe of a different voyage from that nicn- 
Whcther a tioiied in the policy (a). It has generally been undcr- 

fteviation in-^,, ... i*ft-i t 

tended but not itoocl, that a deviation merely intended, but never be- 
hcgiin wiiidir- .gun ^,;ii nQj difcharge the infurer (^) : and two cafes 

f h^irgc the m- - . - r 1 r. - * 

furer. are ufually cited m fupport of this dotrrmc. 

The firft was an infurance, <* From CaroKna to Li/bony 
rojfery^ffnfmir, <* and at and from thence to Briftol.** — It appeared that 
2 i/r. xi49. ^^^ captain had taken in fait, which he was to deliver at 

Falmouth, before he went to Brjfiol, but the Ihip wa3 



{a) Sec the opinions of Lord Mansfield, and Mr. Jiifticc 
S idler f in IVoold ridge y, J^oydell, Doug, i8, fup. 229; and the 
opinion of Lord Kenyon iu Siott v. Vatighaiit fup. 232. See, 
however, Ketvky v. Rya^y 2 H. BU 543, fup. 231. — (^) Rftc- 
cui (not. 20) fays that the voyage Is changed as foon as the 
captain begins, or even agreet/or, another voyage. ** Si cMperU 
fecundum xiaggium licet non completttm^ lel cooMterit airfare alias 
merces in ^ium (ocum.^*^^EmerigoH ( torn* a , p. 56 ) denies this latter 
opinion, and holds that if the captain give up his new projet\, 
and proceed on the voyage infured, the infurcrs continue liable. 
Cafaregis^ (difc. 67, n. 24), fays, **Mutari viaggium tunc diciturp 
guando frimanf principalem deflinationem m/xgijler navis non fequihtr 
vtpoie quod navis cum onere, ei cum primii veduris, ad locum defii' 
mUftm ampliui non inttndit irf, nee eat,** 

taken 
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taken in the dire£^ road to both places, and before (he 
came to the point where (he would have turned ofF to 
Falmouth. — ^It was ruled by Lord C. J. Lee^ that the in- 
furer was liable 5 for it was but an intention to deviate ; 
which was not fufScient to difcharge the underwriter. 

The other was the cafe of an infurance, «* From Honduras 9"''"'.i- ^**'* 
** to London ;*' and it appeared that there was a con- 1^49. 
fignment of goods to Amjlerdam. A lofs happened be- 
fore the fliip came to the divicling point between the two 
voyages. This the infurcr was held bound to pay for. 

Thefe two cafes feqm to have been decided on the 
ground that a mere intention to deviate does not amount to 
a deviation : But it is proper to obferve, thjit thefe are only 
nifi prius deciGons, and that in each of the cafes, parti- 
cularly in the laft, the voyage originally intended appears 
to h^ve been diiFercnt from the voyage infurcd ; and there- 
fore it would feem that in each, as the law now (lands, the 
contra£l would be held void, upon the ground of fraud, and 
the voyage being falfely defcribed in the policy (a). 

From^ a certain point in a voyage there are feveral Ifth^rebcfeve- 
tracks to the place of deftination, with certain advanta- p*acrof *dcfti- 
ges and difadvantages belonging to each, and the captain n«'on»of which 
has always been allowed, when he arrived at the dividing ought to be at 
point, to cleft, according to circumftances, which of IJ^'aVlhe Jrviding 
thefe tracks he will purfue. One of thefe tracks is pre- po>"'> tc. cica 
fcribcd to him by the ix^fured, and tliis is not dated infuredpre- 
in the policy, nor even difclofed to the underwriters; and ^^^^\\^ 
the (hip, having taken the courfc prefcribed, is captured, ^"^er is dii- 
— It was determined tliat, under thefe circumftances, the wherh«r this 
infured could not lecover for this lofs. — Lord Kenyopy f,lirre*l^is a dc-" 
Mr. Juftice AJburfij and Mr. Juftice Grofty founded their viationoradif- 
opinion on the^ want of a full difclofure of the particu* oiiginaiiy in- 
lar courfe the fliip was to take, as being a circumftance *"<*^^^ 



that might materially have varied the rifle ; and this, whe-* Midd/e'wcd v. 
ther it were confidered as a concealment, or a defedive ^x'^'i* 1 T,?* 

' 102, lup. 133. 



[a) VJd. Hodgfon v. Richard/my fup. aiS ; Murdockv, Potts^ 

fup. l^O\ IVooldridge y. Boydellp fup. 229; Stoltv, Vaughany 
fup. 233 ; Ktwley v. Ryan^ fup. 231. 

P d 4 defcrip* 
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ddcription of the voyage in the policy, avoided the con- 
tx^St ab initio. Mr. Juftice Lawrence founded his opinion 
on the ground that this was a deviation ; and that if the 
(hip had been captured before fhe came to the dividing 
point) the plaintiff would have been entitled to recover jj 
as the captain's intention to deviate did noti, before he 
came to the dividing point, fubje£i the. underwriters to 
any additional rifle {a). 



Seft. 2. 

What are the Cafes of NeteJJity that willjuflify a De- 

viation. 

If the maftcr A DEVIATION that will difchargc the infurcr, mull 

•m} only aim at ^^ * Voluntary departure from the ufual courfe of the 

performing the voyage infurcd, and not warranted by any neceffity. If 

fhorteft and a deviation can be juftified by neceffity, the infurer will 

SfrtuATrom* ^^" ^^"^^^^ ^*^^^^- ^^^ g'^Titxzl principle pcrvadcs aU 
the dirca courfe the cafcs on this point; namely, that if the captain, in 

viatioo. departing from the ufual courfe of the voyage, afts fairly 

and bondfidiy and according to the beft of his judgment, for 
the benefit of all parties concerned, and has no other 
view but to conduft the fliip and cargo, by the fafcft and 
fliorteft courfe, to her port of deftination j wliat he does 
is within the fpirit of the contraft, and the voyage will 
ftill be proteScd by it. It is no deviation to go out of 
the way to avoid danger. In all cafes, therefore, in or- 
der to determine whether a departure from the dirc£l 
(ourfe of the voyage infured amounts to a deviation that 
will difchargc the infurer, it will be proper to attend to 
the motives, end, and confequences of the a£tj as the 
true criterion of judgment {b). 



{a) Vid. the opinions of the judges on this, cafe fully dated, 
fup. 235.— {^) Per Lord Mansfield in Enderhy v. Fletcher^ at 
N. P. Tiln. Vac 1780. Y*i ^^^^ v. Roy. Ex. AJfur. \ Bur. 
3^7. fup. 181. 

The 
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The cafes of neceffity which are moft frequently ad- The caufo 
ducedto juftif y a departure from the dijed: courfe of the voy- deJ wtion. ' ^ * 
age infured) are ftrefs of weather, want of neceflary repair, 
joining convoy, efcaping from or avoiding an enemy, and 
mutiny of the crew. Thefe we will confidcr feparately. 

Andfrft, ot^re/s of weather.— li a fhip be driven by Strcfsof wca- 
a ftorm into any port out of the courfe of the vopge, 
(he is not obliged to return back to the point from whence 
fhc was driven, but may make the beft of her way to her 
port of deftination ; and this ihall not be deemed a de- 
viation. For what is occaiioned by the aft of God (hall 
be imputed to no man as a fault. 

Thus, where the plaintiff*, a merchant in the JFeJi In^ A rhip, i fared 
dies^ wrote to the defendant who was his correfpondcnt xo^„jln, il* 
in Londotu dcfirine him to get an infurance effefted on «'"»cni'yi»ft^rn» 

^ ^ our of rnc port 

the fliip Frtendjbip^ " At and from &U K'ttts to London^ of St. Kuts to 

"warranted to fail with convoy."— The defendant neg- beingl^MUcto** 

le^ing to make this infurance according to the order, return, com- 

and the fhip being loft, the plaintiff* brought an zGtion on there, and pio- 

the cafe againft the defendant to recover the lofs.- On the ^^<*»<>" '^f. 

o ^ ^ voyage: Tbw 

trial of the caufe it appeared that the ihip left the port of deviation will 
St. Kitts to take in her cargo, and let go an anchor at bfurJrs/'^^^ * 
Sandy Point ; but as the wind blew frefh, fhe drove out, ■ ■ ■— 
gnd could not come in again, but was obliged to go to dJrriT.R.il, 
St Eujtatta : That Ihe failed from thence with the con- 
voy, and afterwards foundered at fea : That 5/. Eufiatia 
is in the direfb line from St. Kitts to London ; and the 
convoy from St. Kitts always looked into St, Et/fiatia, to 
take up any (hips that might be there : That when the (hip 
was driven to St, Euflatiay after making feveral unfucccfs- 
ful efforts to get back to St. Kitts to finifli her loading, 
flie took the reft of her loading at St. Etfftatia. — The priiw 
cipal queftionwas, whether there had been a deviation {a). 
—The court determined that there was no deviation.— 
Lord Mansfield faid,i-" The only queftion is, whether 



{a) In this aftion the defendant has a nght to make every 
objeftion to the plaintiffs recovering which an underwriter might 
have made in an a£lion on the policy, had one been regularly 
cffeacd. Vid. fup. 209. 

thi* 
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\V,'nt of ncccf- 
idty icp.iir. 



A ihip, inf'irfd 
from k'uft St. 

Irfrgf to Lon- 

ii^tf gors to 
Fungal la refit : 
This is no de- 
viation, if llic 
could not refit 
at Fort St. 
iieorcf, nnd 
Btnf[ul was the 
ncareft pUrr, 

AloUenitx V. 
LonJ.' y4jfur* I 

jitk. 545. 



this be the fame voyage as that intended to be infured. 
If a ftorm drive a (hip into any port out of the courfc of 
her voyage, and being there, ihe does the beft fhe can 
to get ^o her port of deftination, fhe is not obliged to 
return back to the point from whence fhe was driven : 
Here the fliip tried to go back to St. KittSy but could not ; 
and it is a much eafier navigation to go dire£lly from St. 
Etifiatia to London^ than to go back to St. Kitts firft. 
She loft no time in taking in her cargo at 5/. Etiftatia. 
Every thing fliould be imputed to the ftorm, which was 
in reality done and occafioned by it. It was a queftion to 
be left to a jury, whether this was the fame voyage or 
not ; and they have determined it. — Mr. Juftice Afhurjl 
and Mr. Juftice Buller concurred in this opinion, and 
laid much ftrcfs on the circumftance of tlie ri(k being 
diminiihed by the (hip's remaining at St. Eujiatiay and com- 
pleting her cargo there, inftead of returning to St. Kitts. 
—Mr. Juftice Wtlles difiered from the other judges. 

2. The Kvant of necejpxry repair is another excufe for a 
departure from the direft courfe of the voyage. If, in 
the courfe of the voyage, the fhip, from ftrefs of wea- 
tlier, damage received from an enemy, or any other caufc, 
be reduced to fuch a fta^e that flie cannot fafely proceed 
on her voyage, without repairs, the captain will be juf- 
tificd in carrying the fhip to fome port, the leaft out of 
his courfe, where fuch repairs can be had; and he muft 
content himfelf wijh fuch repairs as caii be moft expe- 
dltioufly done, fo as to enable the fhip to perform the 
voyage infured. 

As where a fliip was infured " from Bengal to I^nion \ 
" the adventure to commence from her arrival at Fort St. 
<* George^ with liberty to ftay at any ports or places with- 
" out prejudice." — Tlie fliip came to Fort St. George in /v- 
bruaf'y 1 733 in her way to England, but being leaky^ and 
in very bnd condition, by the advice of the governor 
and council, flie failed for Bengal to be refitted. After 
being fhcathcd, Ihe, in her homeward voyage, was 
ftranded and loft.— Tliere was evidence to prove that 
Bengal was the proper place to refit, and that the fhip 
ha4 her lading taken OMt, and went thither for that pur- 

pofe 
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Jpofe only : That this was a. voyage of neccffity, and not 
a trading voyage; for ihe took nothing on board but 
proTifions and ballad. Lord Chancellor Hardivicke^ though 
he admitted that want of neceflary repair would juftify a 
(hip in going to the neareft place where that could be 
had ; yet, as there was no proof to fhew that the fliip 
couW n6t have been equally repaired at Fort St. Geergey 
fic direfted an iffuc to try whether the lofs had happened 
during the voyage infured. The caufe was tried Jkt 
-Guildhall, and the infured recovered. 

So, where an infuraitce was made on a ihip, ** At and Guihett v. Rfd~ ' 
«from Rochclle to the coaft of Jfricay during her ftay ^l^'yl^^'J^,^ 
<« and trade there, arid at and from thence to St. Dommgo.** Vark^ot. 
— Three days after the ihip failed from Rochclle, ihc met 
with a gale cf wind, which ftrained her fcams, and fplit 
her mizen yard, and damaged her tigging. The crew, 
'in a body, defired the captain, for the prefervation of 
their lives, to make to fome port to repair. The captain, 
•finding that the fliip, which was new, had too little bal- 
laft, complied, and put into Lijbon, the neareft port; 
from whence, after taking 500 rolls of tobacco, as bal- 
laft (/»), he proceeded to Quinea, and from thence to St. Do- 
mjftgOfhut the fhip was captured in fight of that ifland. — 
In an zdion on the policy, it was infifted, on the part 
of the defendant, that going to Lijbon was a deviation, 
and witnefles were called to prove that, from the lati- 
tude In which the ftorm happened, (he might have pro- 
ceeded to th^ coaft of Africa, and there have repaired 
at a lefs expence, and that (he could not need additional 
ballaft; But it came out that no additional premium 
^oifld have been required for liberty to touch at Lijbon, — 
Lor4 Mansfield laid much ftrefs on this circumftance'(5), 

and 



(a) For any thing that appears in the note of this cafe, the 
captain went to Lijbon only for ballaft, nor does it appeqr that 
the fhIp had any fort of repair there. Perhaps the neccffity of 
getting more ballaft would have juftified going to Li/honi "but 
that is not the ground upon which the cafe is ftf^ted tp haye 
been pnt.— (^) The reafon why a deviation difcharges the un- 
derwriter is, not becaufe the rilk is thereby increafed, but be- 

caufe 
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If a fliip go out 
of her way to 
join convoy, thin 
is no dcviatjun. 



Bo/tiiv. Gofifalex^ 
at N. P. 2 Salk. 

S. P. Gordon V, 
MorhyfivLO. 265; 
and OtmpotH v. 
Bourdieuy £ .^/r. 
1265,5. P. 
iJewr/ V. iVi///, 
(.o-ivp. 601. 
f up. 155. 



Avoiding an 
enemy. * 



Mutiny of the 
crew. 



and left it 'to the jury on the ground of ncccffity to go to 
Li/bon for repairs. — The plaintiff had a^verdid):. 

3. A third caufe of juftiiiable deviation is when the 
(hip is obliged to go out of her diref^ courfe in order to 
join convoy (a). 

As where the WUliam galley was infured, " From Bre^ 
<* men to Londwy i^rarranted to depart with conroy." 
— The galley failed from Bremen under convoy of a 
Dutch man of war, to the E&, where they were 
joined by two other Dutch men of war and fevetal 
Engiyb merchant fliips. From thence they failed ta 
the TVAttf/, where (he found a fquadron of Englijb men of 
war.- After a ftay of nine weeks, ..they failed from the 
TextU ^nd the galley, being feparated in a ftorm, was 
taken by a French privateer, retaken by a Dutch priva- 
teer, and paid Sol. falvage. — In an allien on the po- 
licy to recover this lofs, it was ruled by Lord C. J. Holt^ 
that the voyage ought to be according to ufage, and that 
their going to the Elby though in fa£l out of the way, 
was no deviations for, till after the year 1703, there 
was no convoy for fhips direftly from Bremen to London ; 
and the^plaintiff had a verdifl. 

4. To efcape from, or avoid, an enemy, is another 
caufe of excufable deviation, of the fame nature as the 
laft {h). 

5. The laft cafe of this fort which I fliall mention is, where 
the captain, under the compulfion of a mutinous crew, 
is forced to leave the diredi courfe of his voyage, and 
put into port^ 



caiifc the voyage performed is not the voyage infurtd. (Vid. 
fup.) The circum (lance cf the premium being the fame, had 
liberty to touch at Lijbon been given in the policy, ought not, 
therefore, to hav^ had any other eife^l than to prove that it was 
not originally intended to put into Li/bon ; for if that had been 
intended, it might have been provided for in the policy, without 
any additional expence of prcminm.-r(tf) Per Lord Mansfield 
in Bond v. Nutt, fup. 257. — [b) Roccusj Refp. 30, n. i, & 51, 
n. 3. Cajaregis, dif. I, n. t8. Potbier^ h. t. n. 51, E,mcrtg. 
torn. 3, p. 57. 



At 
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As, where a letter of marque, infured for a voyage The crew of a 

from Brtftol to Newfoundland ^ failed with exprefs or- compel the cap- 

ders, that if fhe fliould take a prize, flie ftiould never- |f<J^e''i!J|"']^ 

thelefs proceed on her voyage \ and that fome hands P">c> ini^ead of 

fhould be put onboard the prize and fent with it to Brtftol. hutoya'ge «- 

A prize was taken in the courfe of the voyage, and the orders ? rhis* 11 

captain ordered fome of the crew to carry it to Briftoly ««ufe the devi- 

while he proceeded on his voyage: But the crew op- J 

pofed him, and infifted on his going back, though he ac- -^''** v.^M(ri»/i, 

quainted them with his orders* He was forced however 1264. inf. 
to fubmit, and on his return, his own ihip was taken.— 
The underwriters infifted that this, was a deviation which 
difcharged them: But Lord Chief Juftice Z^c held that 
this was excufed by the force upon the maftcr, which 
he could not refift ; and therefore fell within the excufe 
. of neceility, which had always been allowed {a). 

From thefc autliorities it is plain that noAing will The*jrfCTi/of 

* ^ o t&c deviation 

' juftify a deviation but a real and imperious necei&ty, and muft be juflified 
tiiat the extent of the deviation muft be juftified by the neccffity!^"* ° 
degree of that neceflity. 

It only remains to be obferved, that where a (hip is And tht infured 
compelled by any neceflity to deviate from the iITual and ^^^ "^g voyage 
regular courfe of the voyage, -flie muft purfue the new ofaeceffity, 
voyage of neceiEty fo as to get to her port of deftination 
by the ihorteft and fafeft courfe fhe can take ; and any 
wilful departure from the dire& courfe of this vopge^ or 
any unneceflary delay, will be a new deviation, which 
will difcharge the underwriters in like manner as if it 
had been a deviation from the original voyage (3). 



(«) Vid. inf. S. C. under the head of barratry,—- (^) R. 
Lavahre v. Wllfon^ Doug. 271, fup.\ 1 86, 399. 
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perils ufuallf 
infuicd againft. 



Total loff . 



Of Ufs. 

A LOSS, in infurancc, is the injury ot damage fuf- 
tained by the infured in confequence of the happen- 
ing of one or more of the accidents or misfortunes againft 
which the infurer, in conGderation of the premium> 
has undertaken to indemnify the infured. Thefe acci- 
dents or misfortunes, or perils, as they are ufually deno- 
minated, are all diftinftly enumerated in every policy. 
In our common policies they are fet forth in the following 
words. 

* Touching the adventures and perils which we ttc 
aflurers are content to bear, and do take upon us in this" 
vopge, they are of the feas, men of war, fire, enemies, 
pirates, rovers, thieves, jettifons, letters of mart and coun- 
ter mart, furprizals, takings at fea, arrefts, reftrairifs, and 
detainments of all kings, princes, and people, of what 
nation, condition, or quality focver, barratry of tlie 
mailer and mariners, and of all other perils, lofTes, and 
misfortunes, that have or fliall come to the hurt, detri- 
ment or damage of the faid goods and merchandizes, 
and fliip. See. or any part thereof/ 
Every lofs is either total or partial. The term mal lofi 
is underftood in two difierent fenfes ; natural and l<^al. 
In its natural fenfe, it fignifies the abfolute deftru£tion 
of the thing infured. In its legal fenfe, it means not 
only the total deftrudion, but likewife fuch damage, 
to the thing infured, though it may fpecifically remain, 
as renders it of little or no value to the owner. So a lofs 
is faid to be total, if, in confequence of the misfortune 
xjpisx has happened, the voyage be loft, or not worth pur* 

fuing. 
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fuing, and the proje£lcd adventure fruftratcd ; or if the 
value of what is faved be lefs than the freight, &c. 

A partial lofs is any lofs or damage fliort of, or not ^1"'*^ ^"^*- 
amounting to, a total lofs ; for if it be not the latter, it 
muft be the former. — ^Thus, if a (hip, infured for a given to (hio, 
voyage, arrive at her port of deftination, and there re- 
main 24 hours moored in fafety ; or, if ihe be infured 
for a termy and ihe furvive the term ; no injury which Ihe 
could have fuftained during the voyage, in the one cafe, 
or during the term, in the other> however great, can 
amount to a total lofs {a). So, in the cafe of an infur- To goodi. 
ance on goods ; the infurer contradis that they (hall ar- 
rive iafe at the port of delivery ; or if not, that he will 
indenmify the infured. If they fpecifically remain and 
are a&ually landed at the port of delivery, however da- 
maged in the voyage, the injury will amount but to a 
partial lofs (b\ 

Partial loffes arc fometimes denominated average lo(res. Average lofi . ' 
becaufe they are often of the nature of thofe loiTes which 
are the fubjefk of average contributions; and they are 
diftinguiihed into general arid particular averages {c). 

Having premifed thus much of the nature and different 
kinds of loiTes, we will now proceed to confider this 
branch of our fubjedl under the following heads : 

1. Lofs by the perils of the fea ; 

2. Lofs by running foul of another vcflel ; 

3. Lofs by fire ; 

4. Lofs by capture ; 

5. Lofs by arreil and detention of princes ; 

6. Lofs by barratry ; 

7. Lofs by average contributions i 

8. Lofs by cxpence of falvage \ 

9. Of wilful and fraudulent lofles. 



{a) Vid. Ca%alet v. St, Barbe^ Furneau v. BradUy^ Fit%' 
geraU, v. Poole, inf. c. H, f 2.— (^) Vid. CQcMng v. Frafer^ 
fup. 144.— (r) Vid. inf. § 7, 
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Striking againft 
a funkeo rock^ 



If a (hip be not 
heard of within 
a reafooable 
tiroe^ (be (hall ' 
be prefumed to 
have foundered 
atfea. 



Of Lofs by the Perils of the Sear 

IN a large fenfc, all the accidents or misfortunes to 
which thofe engaged in maritime adventures arc expofed, 
may be called perils of the fea {a). But it has been found 
convenient to diftinguifli the lofles to which (hips and 
goods at fea are liable^ by the immediate caufes to which 
they may .be particularly afcribed. In this view, lofTes iy 
the perils of the fea are underftood to mean only fuch ac- 
cidents or misfortunes as proceed from mtrt fuMlatrtoge^ 
that is, fuch as arife from ftrefs of weather, winds, and 
waves, from lightning and tempcfts, from rocks and fands, 
&c. 

A lofs by the perils of the fea may therefore happen,^^, 
by^he (hip's foundering at fea, and thenit muft, in moft cafes, 
be total in the ftrifteft fenfe of the word : Secondly^ by 
(tranding, which is either accidental^ as where the (hip is 
driven on Ihore by the winds and waves \ or voluntary^ as 
where ihe is intentionally run on (hore, either to preferve 
her from a worfe fate, or for fome fraudulent purpofe. 
A (tranding may be followed by (hipwreck, in which 
cafe it becomes a total lofs ; or the (hip may be got ofi^ 
in a condition to profecute her voyage, and then tlie 
damage fuftained and the expences incurred will be only . 
a partial lofs of the nature of a general average:— 
Thirdly f by the (hip's ftriking againil a funken rock, or . 
any other thing under water, which may occafion the 
fpringing of a leak, or abfolute (hipwreck. 

It often happens that (hips founder at fea, and all on board 
peri(h, and this out of the view of any perfon who could 
convey any information of the misfortune to the owners. - 
In fuch cafe, therefore, there can be no pofitive proof of 
the caufe of the lofs. But where no intelligence has been 
received of a (hip vrithin a reafonable time after (he has 



{a) Vid- a Rot. Ab. Z^, pi. lo; Com^, 56; i Sbow. 322,3. 

failed^ 



Chap. XIII. § I .] Sy Perils of the Sea. ^ 417 

failed, it may reafonably be prefumed that (he foundered 
at fea \ becaufe every other lofs vrould probably, fooner or 
I^ter, have been heard of. 

As, where a fliip was infured in 1739, "from North AAipnothcinj 
« Carolina to London^ with a warranty againft captures *'eai»a'f[c*r"ftr' 
•* and feizures." — Four years after the Ihip failed, an faii<d,thcinru«*d 
aftion was brought on the policy, aiid in the declara- 2"writ!rs a«7v 
tion the lofs was alledged to have happened *y ^/jI/;;^ ^Z aiofjby>i/>^ 
fea^ and the evidence was, that flie failed on her intended -^ — — 
voyage, and had never afterwards been heard of. — It a/N^P. f StrT' 
was infifted, for the defendant, that, as captures and "91i» 
feizures were excepted, it lay upon the plaintiff to prove 
that the lofs happened in the particular manner declared 
on. — ^But Lord C. J. Lee faid, that it would be unrca- 
fonable to expeft certain evidence of fuch a lofs, where ^ 

every perfon on board is prefumed to have perlftied: And 
all that can be required is, the beft proof the nature of the 
cafe admits of. He therefore left it to the jury, wlip found 
for the plaintiff 

So, where a (hip was infured, " Againft any lofs hap- Aftipfiiiisfrom 
4f pcning before the 30th of Novetnher 1762, free from ^!Zl^!,\^Z!t\^ 
•* average," — The (hip failed from Newcnflle for Copenha^ never afur heard 
gin (*), which is ufually about ten days voyage •, but otherllhal fviiicd 
was taken by a French privateer, and ranfomed: and *f"'".^*;**'^»'*'!' 

, , t r> * • t , rived fafe : Thi« 

tlien proceeded on her voyage to Copenhagen m a bad con- is fuScirnt evi- 
dition. She never was heard of afterwards, though all ^"[^ed^lt^el . 

due diligence was ufed to obtain intelligence of her, and , 

fcveral fliips that failed after flie did, arrived fafe at Co- ar n. P. Mich, 
pinhagtn. — Lord Mansfield told the jury tliat this evidence )!^^^*^^' \^' ^"' 
was a fufficient ground to prefume that the fhip peri died 
at fea, unlefs the contrary appeared. The jury accord- 
ingly found for the plaintiff. 

In France and ^pain pofitive regulations have been made, r-^ fome coun- 
to afcertain the time when the infured may call on the llniVatio'nof* 
underwriters for the lofs, on tlie prefumption that a mif- time fonbw 

prcfumption. 



(a) It 18 llrangc that in the note of this cafe there is no men- 
tion of the time of the fhip's (ailing^ nor does it appear how long 
a&er (be (ailed the plaintiff brought hi» adioo. 

K c ling 
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In "RnfJandxVfiXZ 
\\ no fuch lirnii7 
atiun. 



fing (hip has perifiied at fea. In Spainy if a {hip has not 
been heard o£ for a year and a half from her departure 
on a voyage to or from the Indies^ (he is deemed loft. 
^n France^ after a year from a ihip's failing on commcrt 
voyngesy and two years on diflant vcyagesy the infurcd may 
abandon and demand payment \irithout other proof of 

lofs (tf). 

With us there is np time fixed by law when a mifGng 
{hip {hall be prefumcd to have foundered at fea. Every 
cafe muft depend on its own circumftances ; and it 
would be diflicult to frame any certain unifor^n regula- 
tion for this purpofe, that might not be produftivc d 
more inconvenience than advantage. Perfons well ac- 
quainted with maritime affairs may form a pretty corredT: 
judgment when a (hip, in any cafe, may be rcafonably 
defpaired of. When that time arrives, a liberal uudci- 
writer will pay his lofs ; and if any doybt rcnrain, he 
may cither demand feeurity from the infured to refund 
the money, in cafe the fliip (houla afterwards arrive 
fafe, or he may truft to his remedy by aftipi^, to recover 
it back (6). 

Every lofs mu{l be imputed to its immediate, and notk 
to any remote caufe. Trherefore, if a fliip be driven by 
ftrefs of weather on an enemy's coaft, but not materially 
damaged, and (lie be there captured; this is not a loft^ 
by the perils of the fea, tii^t by capture ; and for this the 
infurcd may recover upon a policy againft capture only fc J. 
And yet it has been holden that capture is a lofs by the 
perils of the fea, as much as if it were occaHoned by 
{liipwreck or tempeft fdj. 

If the mafter of a flave (hip mi{lake his courfe, whereby 
fcoan^!Lnaccount * fcarcity of water enfues, and a number of ffavcs are 
of a jcarcity of thrown ovcrboard to fave the reft ; it will not be fuffi- 

f.oiied bv the cicnt for the infured, in declaring for this lofs, to ftate 
"''"^'c^rfc*^* that, by conti*ary winds and currents, and the perils of 

this is not a lofi . ' 

by the perils of 

(a) Vid. 2 Ma^. 33. 177, Ord. of Louis XIV, h. t. art. 

58. (^! Vid. Tomkins v. Bermty \ Sa/f, zz, — {c) Per Lord 

Kenyan, at N. P. Green v. Elm/lie, Peake 212. inf. c, 17, J 5. 

— (^j 2 RoL Ab. 248, pi. 10, Comb, 56. 1 Shqw* $22, 3. 



If a (kip be 
driven by ftrefs 
of weatitcron an 
encpny's coaiii 
and th<ie cap- 
Kurcrl ; I'uU is a 

rot hy rhe perils 
of ^he fea. - 



Ifflavesbc 
thrown over* 



the fea. 
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fhefia, the fhip was retarded, and the ilaves perifhed tor 
want of water ^fl^. 

So, where a number of flaves periihed for want of fuf- So, if the flavM 
ficient and proper food, and this failure was occafioned foo<f*occafion«i 
by extraordinary delay in the voyage, arifing from bad and by the extraer- 
ftormy weather } this was holden to be a lofs by natural the*iL^^^ 
death, and not by the perils of the Tea (i). 

So, where a (hip was infurcd from St, Bartiolentnv to ,, - . . ^ 

' * IF a ihip be de- 

die coaft of Africa^ and during her (lay and trade therej ftroyed bj 

and back to S/. Bartholemew. — In an adion upon this po- JJ^TIofiiythe* 
licy for a total lofs by the perils of the fea^ it was at- p«nlf ^ the ftm. 
tempted to recover as for a total lofs, upon evidence j?^^ v. Tarr^ 
that (he was deftroyed by the worms, which are ^^P*444- ^"^ 
well known to infefl: the rivers In hot climates. A 
merchant (wore diat he had known many inftances of 
lofs by this fpecies of injury, but that the underwriters 
had uniformly refufed to pay. — ^Lord Kenyan^ who tried 
the caufe, decided, upon this evidence, that this was 
not a lofs by the perils of the (est ^ *;ihd the jury unani- 
moufly concured with his lordihip, and found a verdid 
for tlie defendant. 



{a) It were impoffible to pafs over the mention of this cafe, 
without feme mark of reprobation. Falfe reafoning has never 
been carried to the length of maintaining that human beings, 
however degraded their condition, could be juftifiably thrown 
overboard, like fo many bales of goods, to lighten a fhip in a. 
ftorm. Everything on board, however ptvcious, Thoiild be thrown 
into the fea fooner than the meaneft (lave. Some have fuppofed 
that if, in acafe of ectremc neceffity, a part of the crew might 
be facrificed to (ave the re6» the fate of the vidims ihould be 
determined by l9t equally amoogft all. But Pujendorff^ vritk 
founder reafoning, maintains, that whoever, under pretence of 
faving the (hip, ihould throw men into the fea> whether free- 
men or flaves, and whether by lot or without lot, is guilty of 
homicide ; for no man, in order to fave his own life, has. a 
right to take away the life of any other human bciog, who 
does not atuck him. Vid. Ptffend. lib. a. c, 6. § 3, ff. de 
rcg. jur. 33. Ck. off. L 3. c 33«— [^) Rhol v. Parr^ 6 T. R, 
6^69 inf. Q* ly § I. 

ntz The 
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Theinfurerif •fh^ infuter 18 not anfwcTable for any diminution 

for any diim.tge ifli the value of the &ip) her rigging or furniture, \( this* 

caflJoeti by'the ^ pccafioHcd by the ordinary fervicc 'flic is engaged id, 

crdin;irv ftrvicci ^s if ST cablc brcak by the friftion of the rocks, and an' 

the II cn^a^ea * 

i&« anchor be lo(t, the infurers are npt anfwerable. But if 

by fome extraordinary accident, as the violence of the' 
winds or waves, it become neceflary to flip a cable, of 
a cable be broke, and an anchor loft, or a fail or yard 
be carried away, this is a lofs by the perils of the fea 
within the policy {a)* 
)^ what lad of jf animals be infured, their death, occafioned by temr 
lurcr U ii4ble« pelts, by tne (hot of an enemy, by jettiion m a Itprm, or 

by any other extraordinary accident, is a lofs within the 
policy. Not fo, if it be occafioned by difeafe (b). — 
Valiriy and after him Pothier^ clafs animals and negro 
flaves under the fame head, and apply the fame rules 
to both (r). 



Se£i:. i. 

» 

Of Lofi by Running Foul. 

A SPECIES of damage to which fliips at fea arc often 
^pofcd, is that occafioned by one fligi running foul of 
another* This may he the tStO. of mere accident, with- 
out bl|ime being imputable to the nuftcr of either fliip^ 
or it rxiay be occafioned by the pegUgencc or mifcondu£t 
of one or both of them. The injury occafioned by tliis 
acviji^P^ist. Si. Ip^ within the po^licy (i), unlefe it be im* 
putable to .the.mifcondu<^: of tlye maimer or mariners of 
^hc.llxip /.ififured; in which cafe the infurer.is not liable. 



ffl) VaTm fur art. ^9, p. 76, Pothier, h. t n. 66. Emerig. 
toin.-i,-p, 3^, — (^ .£«fr/y.•^b^— fr} -Vid-^^iVfur'art. IT, 
and 15. Potbier, b. t. n. 66.-.(//) Vid. Qrd. dc Lotdi XIV., 

^it. tt-jark^^ art. n, and' tit. ajfwrance^ 'sxx., a6. ' 

•^^ccordjng 
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according to the opinion of Emerigon(d). But in fuch 
cafe, the mifconduft of the mafter or mariners would^ 
I conceive, amount to barratry; and as that is a rifk 
always mentioned in our policies, the infurer would be 
liable for the lofs. An afiion, however, would lie againft 
the mafter of either Ihip, to whom negligence or mifcon- 
du£l is imputable, for the lofs he has occa£oned« 



Se6l. 3» 
Of Lofs hj Flu. 

There can be no doubt but that a lofs occafioned by Whether a tofi 

; ■ ' by fire imput- 

fire which is merely accidental, and not imputable to able tu the uuit 
any fault of the mafter or mariners, is a lofs within the TOarinc™,\e a*^ 
policy ; and in many places the infurer is held to be *®^'. ^"*»"> '^« 
liable, even where the fire happens by the fault of the 
mafter or mariners (h)^ But in France the infurer is not 
held anfwerable in fuch cafe, unlefs, by the policy, he 
be liable for barratryYc^* 

Enurigon mentions two cafes on this fubjca— In tlie bu?nriy orcfer 
one, a X>z/fr^ veiTcl was refufed admittance into the port of ©ft^wftatcwhert 
Majorcay and was buiHt by the Spaniardr, from an apprc- be, tu prevent 
hcnfion that fhe had the plagOe on board : There the in- "f^'^'T ? /|;!» 

* o . ij a loft witbiA 

furer was holden to be liable^ no blame being imputable thepoiioy. 
to the mafter or mariners. — In the ether, a fliip, with' 
the plague on board, of which feveral {>erfons had ciicd^ 
was carried ihto the port of Mqrfeiltisy the mafter pre*^ 
tending t&at the deaths were occafioned by unvihcitform 
food* The infection was communicated to the town and 
lieighbouring country. The Ihip was burnt-^Herc it 
was determined that thie infuxer was not liable, upon the 
j^otttid that ihe lofs was occafioned by the mifconduA 



(a) Vid. Mmerig. torn, z, p. 4i3.^i) Sifaccia, gl. iS, 
farga, ch. 6^' Emtrif^ torn* I, p. 434>'*^C'} PoibUr, h. U lu 
5 J. Emerig. ib. ':' 
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of Ac mailer (a)* — In this cafe barratry could not have 
beeiT one of the perils inferted in the policy* 

If a (hip be attacked by an enemy) and the mafter find 
it impoflible to defend her» he may leave her and fet 
her on fircj to prevent her falling into the enemy's hands^ 
provided he can preferve the lives of the crew. la 
fuch cafe, the infarer ls liable for the lofs ; for the 
mailer was juilified in burning the fbip under fuch cue- 
cumitances (£)*■ 



WKat ffiairSe 
ileemcd a cap*- 
turt. 



Every capturtf 
whetlier lawful 
(ir un1aw&»^ i< 
a loft withio the 
policy. 



And the iofuren 
are anfwerable, 
to the extent of 
the fum infur«d| 
for the lofi a«« 
C4Mlly fuftsiaed. 



Sed. 4. 

Of Lofs by Capttcre. 

CAPTURE is when a fliip is fubdued and taken bf 
an enemy in open war, or by way of reprifals, or by a 
pirate, and with intent to deprive the owner of it,— 
Capture may be with mtent to pofTefs both fhip and 
cargo^ or only to feize the goods of the enemy, or con- 
traband goods, which are on board. — ^The former is a 
capture of the ihip in the proper fenfe of the word; the 
latter is only an arreit and detention, without any defign 
to difpoiTefs the owner. •— Capture is deemed lawful^ whea 
made by a declared enemy, according to the laws of war ;, 
and unlawful, when it is againft the rules eitabliihed by 
die law of nations. 

But for every lofs occafioncd by capture, whether law- 
ful or unlawful, and whether by friends or enemies, the 
infurer is liable (c)y the words of the policy being fuffi- 
ciently compreheniive to include every fpecies of capture 
to which Ihips at fca can ever be expofed. 

And in every cafe of capture the infurer is anfwerable^ 
to the extent of the fum infured, for the lofs af^uaUj 
fuilained. This may be cither total, as where the ihip or 



(fl) Emerig. ut fup.— (i) Potbier, h. t. n. 53. Fa&ip 
art. 26. h. t."— (r) Le GuiJon, ch. 7. n. i. Ca/aregi^, difc. i,. 
ih 118. Roccttif n. 41, 54, 5j, 641 6$» raFwfM. 26, h. t. 
I PatUfTf b| t. n. 54, 

(oodi 
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goods infured arc not recovered again; or partial, as 
where the (hip is recaptured or reftored before abandon- 
ment ; in which cafe the infurer is bound to pay the 
falvage, and any btheif neceffary expence the infured may 
have been put to for the recovery of Kis property. 

And the infurer is liable for a lofs by capture, whe And they »rc W- 
ther the property in the thing infured be changed by the property' b« 
the capture or not. For a fhip is loft by capture, tliouch changed or not 

* * ' y ' ° by mc capture. 

Ihc be never condemned, or even carried into any port 
or fleet of the enemy. It can never, therefore, be a 
queftion between the infurer and the infured, whetlier 
the capture be lawful ot not, or whether the property 
be changed by condemnation, or by being carried into 
an enemy's port.* A capture by a pirate, or under a 
commiflion, when there is no war, does not change the 
property ; and yet, as between tlie infurer and the in- 
ftired, it is juft upon the fame footing as a capture by 
an enemy in open and declared hoftilities : For whatever 
rule ought to be obferved in queftions of this fort, as 
between the ownef and the recaptor or his vendee, it can 
in no Way afFeft; the cafe, as between the infured and 
the infurer* 

ITierefore, as to tbe length of poffeffion by an enemy. Therefore the 
tirhich IS deemed fufficient to diveft the property put of and re?apturc"[n 
the oririnal owner, or the efFefl: of a re -capture inlre- oivcftwjorre- 

. ^ o^ ^ * . vefting the pro- 

vefting it, — thefe are now matters which can never come peny, cm mak* 
dircftly in queftion between infurer and infured. They cep?*ininfu-"" 
never could have come in queftion, in any cafe of in- fences without 
furance upon real intereji\ becauf«, according to the 
above principles, they never could have varied the cafe. 
They could only have had their origin in gaming infu- 
xances, in which there could be no average or. benefit of 
falvage, and in which, thefefore, it was always neceffary 
to fet up a total lofs, for the purpofe of the wager. In 
gaming infurances, v^hen there was a re-capture, the 
claim, as for a total lofs, fecms, formerly to have involved 
the queftion, whether the property in the thing infured 
had^ by the capture, or any proceeding founded bn it^ 

&e4 been 



« 
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been dlvefted out of the original owner, or not, before t^e 

ire-capture. 
And yet where And yct, thc fouf following cafcs will {hew that, 
" initrtji or no upoH infuTanccs • inter eft or no inter ejl^ it has been re- 
" '"'"'of/' » pcatedly determined that if thc fliip be taken, it is a 

capture, howfver * •' * 

Illegal, and total lofs, however illegal the capture may be, and though 

STnftaken, is^ ^^ fliip bc TCtaken and reftored to the owner, 
•oral ipf». . It is obfervablc, however, that the policies in the firft, 

fecond) and fourth of thefe cafes, though they contained 
the words " inter ejl of no inter eji^* wercv evidently in- 
furances upon real intereft, — Lord Mansfield^ indeed, in 
his obfcrvations on the firft of them (a)^ fays, * that it was 
the cafe of a nvager policy ; and the (hip haying been 
once in fa£l taken, the event had happened againft which 
thc infurance was made, though (he was afterwards re- 
covered.' — But his lordfhip muft have been mifled by 
the words, ** interejl or no intereft ^^* ^to fuppofe this to 
be a wager policy j for it . is plain, from thc judgment^ 
that the court confidered the plaintiff as interefted in the 
fliip. 
A (hip infixed, As whcrc a flitp, infurcd ^^ intereft or no interefti* was 
intereji or no in- tAtii by a Swedijb pirate, and, after continuing in his. 
tared*, xh'a it a pofiTcfiion for nine days, was re-taken by an Engliflj man of 
fii* L*^tui«^a» ^*^> *^^ carried into Harwich^ but not till after an adioa 
Wcjai, and the ^^s brought on the poHcv : — ^The court held that though 

Ihip recaptured. -^. , , ...^ ..', 

the ihip tvas retaken, yet thc plamtilF received a damage,. 

lllo'^'iCom, ^^^ ^^ voyage was interrupted: That thc queftioawas 
^*- not, whether thc plaintifF fiiould have his fliip again^' 

and (hould not lofe his property, but what damage he 

had fudained. 
Aprivnteerin. S©^ where a privatecf was infored " for three months^ 
rn!i^h» cruife?' " intereft or no intereft^ free from average, and without- 
•« ii^y^ji^noin^ benefit of fahrage/'— The fhip was taken by a French (hip 

t^^^'i* ^ taken ^ 'I'lt 

inrt actaintd for Or War, Mrtthm tbc three months } her guns ana 117 or her 
Ihrt rtukenr* '"*" ^^*" °"* °^ ^^^' ""^ *=^^«<^ "»^ France. But after (he. 

yet il i» a total ' 



~" («) Vid, Lord Mansfield* % obfcrvation on De Paiha ▼. Zarf- 

i *^;i> 191:' ^^^' * ®«''- ^95' 

had 
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had remained in pofleffion of the. enemy for three wliole 
days, and before flie was- carried into any port of the ene- 
my, flic was retaken by an Englijb privateer, and car- 
ried into. Lijbony before the expiration of the three months ; 
ft) that, by the capture, Ihc was prevented from finifliing - 
her cruife. It appeared that the infared wad interefted 
to. more than the amount of the fum infured 5 and that 
the matter of the privateer had obtained a decree in the 
court of admiralty of Gihraltar that the (hip (hould be 
reftored to the owners, on payment of one third part for 
falTage.-^he court determined that, though the (hip 
was never carried infra prapdia ho/Hum^ this was not an 
average, but a total lofs to the infured^ — Lord C. J. Lee^ 
in delivering the opinion of the court faid ; — ^< Although 
by the civil law it may not, perhaps, be adjudged a total • - 

lofs, yet the rules of that law are not to govern us, but 
we muft give our judgment according to the common 
law of Engkmdy upon this agreement between the parties, 
whofe intention appears and muft guide us. By the civil, 
law, there muft be a total lofs, to entitle the infured to 
recover ; but the poKcy, in this cafe, extends to capturea . ' - 

and other accidents. — The meaning of the parties here 
is plain: T^je infured paid his premium in confideration ' 

of the infurer's undertaking that the Ihip fliould cruife 
fafely for three months ; the jury have found that flic 
was difabled from profecuting her cruife for three months* ' '- 

The infurance is to be underftood for the cruife of three 
months, and in common fenfe it cannot be otherwise; 
fo that, as foon as the voyage is«broken or interrupted, the 
cnufe is at an end. Safety during the three months is what 
is meant ; but it appears that the ihip was taken and . . ' 
detained within. that time,, and that the plaintiflF was hin- 
dered in his cruife ; and this, by our law is a total lofs- 
tg the plainrifF. I have avoided faying any thing on the 
queftion, whether this was a prize or. not, as having 
never been carried infra^ajidiahojliumy becaufe we are all 
of opinion that this is a total lofs/' 

So, where the infurance wag, ** on goods^ tntereji or no Goods ar« in- ' 
intirejl,.zt and from Jamaica to JSrjf<^/."— The fliip in l^.'^^/J^i^l^VJ^ 

her Thediiplsukea 
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and carried into her pafTage t^ras taken by a Spani/b privateer, and carried 

portTand a^tcr into a port in Spainy kept there eight days, and then cut out 

^'**i^^reiio«d ^y ^" ^^g^ifl' ftip.— The plaintiff infifted that this infu- 

to the owner, on rance, though on goods, was to be coniidered as a wager 

?agryeuhe*' on the bottom of the (hip, and therefore, he was in- 

infuredihaii ^- titled to recovcr as for a total lofs. — ^The defendant faid, 

cover as for 3 

total loff. that, by the. ftat. 13 G. II. c. 4. the fhip and cargo were 

--- . to be reftored to the owners upon paying falvace /^/i j ; 

Venny. Dicker, i r J .1. i • -i: 

9,1 M. P. a str. and that this was only an average lols, and the plaintiff 
* *^^' could only recover in the cafe of a total lofs. — Lord C. J. L^e 

lield, that the plaintiff was entitled to recover : For this 
was a wager upon a total lofs, and here had happened 
one, by the (hip's being carried into port, and tliere de- 
tained eight days : That where the policy is, " interejl 
or no interefty' the provilions of the aft, in cafes of va- 
lued policies, could not take place : That the aft does 
not declare that the property is not gone by^ fuch a cap-* 
ture, but only provides for > reftoring the (hip to the 
former owner t But, that it might be othcrwife, where the 
fliip was re-captured before (he was carried infra pntfidia ; 
or in cafe of goods aftually on board, and upon a valued 
policy. 
Acapturedihipis So, where an infurance was made on a fliip << intereft 
ir^rl^mT' ^ ''^ interef, free of average, &c. from Jamaica to Hull:' 
retaken after J* — In her voyage flie was taken by a French privateer, 
S^ihe ownc*r to ^"^ Carried into Hamburgh \ and after being twelve days 
pay thefaivagcj in the hands of the enemy, was retaken hy zn Engli/b 
yett 18 IS a oa ^.^^ ^^^ brought to London, where (he was adjudged 
; ' ■ to be reftored to the owner, paying falvage. The owner 
i?*«r ', at N. P. fold the (hip and paid the falvage. — In an aftion on the 
E. R. Mich. policy, this was holdcn to be a lofs of the voyage {b) ; 

and a verdift was given accordingly. 
Theeffeaofa But though no qucftion can now arife, between the 

capture and re- jnfurcd and thc infurer, as to the effeft of a capture or re- 
capture in di- ' ^ * 

vcftingorre- capture in divefting or revetting the property j yet, as it 
te mgproperty. ^^^ fometimes be of importance, in matters of infu- 
rance to know how the law (lands on thc fubjeft, it 
may not be improper, in this place, to enquire (hortly^ 

(fl) Vid. inf. § 7, how falvage is at prefent regulated.— 
(b) By thc loft of the voyage is here to be underfiood a t$tal hfs, 

when 
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when a capture Ihail be deemed to transfer the property 
to an enemy, and what fliall be the eflFefl; of a re-capture 
in reveftmg it in the original owner. 

Voet on the pandefts, and feveral authors he refers to, 
maintain with great eameftnefs, per filam occupationemy 
dominium prada hofiibus acquiri. {a). But the general opi- 
nion feems to be, that by the law of nations, the pro-, 
perty of things captured in war is changed when all rea- 
fonable hope of recovering them is gone; and, witli 
refped): to things moveable, all reafonable hope of re- 
covering them is prefumed to be gone when they arc 
brought within the protection of the enemy's fortrcfs fbj. 

But what cuftody of {hips or efFefls taken at fea, Opinion«ofdif- 
{hall be equivalent to a placing of things Captured on [f^,"^^^'**^ 
land infra prafidia, is a fubjed of much doubt and dif- 
pute. Gretius fays, that fhips or goods taken at fea be- 
come the property of the captors, when they are brought 
into the enemy's harbours, or to the place where his 
whole fleet is ftationed ; for then all hopes of recover- 
ing them may be faid to vanifii. But, he adds, that by 
the law of nations as introduced among European ftates 
ih more modem times, things are confidered as captured 
when they have been 24 hours in the power of the ene- 
my (r). 

Bynker/boeck^ and feveral writers whom he follows, alv 
iblutely deny this pretended rule of the law of nations, 
— — — ■^■^— — '■ ' ■ I p 111 I II. ■ ■ - 

. {a) Foet^Vih, 49, tit. 15, vol. 2> p. 1155. — {b) Caelcrum in 
bac belli quacftione, placuit gcntibus, ut cepifle rem is intelliga- 
tur qui ita detinet ut recuperandi fpcm probabilem alter ami- 
ferit, aut ut res perCecution^m efFugerit^ Hoc autezn in rebua 
mobilibus ita procedit, ut capta dtcanlur ubi intra fines, id elt 
praefidia hoftium> perduda fuerint. Grot, de jur. bel. ac pac. ' ' 

Kb. 3. c. 6. J 3, Vid. March Rep. no, — (r) Cui confequens 
cilc vidctur, ut in scan navis et res alls captse cenfeantur^tum 
demum cum iti nayalia aut ponusi aut ad cum locum ubl tota 
clafljs fe tenet, perdudlsp funt.— Nam tunc defperari Incipit re- 
cuperatio. Sed recentiori jure gentium inter Europaos populoa 
introdu£tum videmus, ut talia capta cenfeatur ubi per horas vi«. 
ginti quatuor In poteftate ' hoftium fuerint. Grot, ubi fup.«- 
Vidi ConfglatQ del tfare^ c. 283, 287. /2wvo nott 66. 

and 
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and infift on the rule of the Roman law, that the prize 
mud be carried wfrm pr^tfiiia before it Can become the 
property of the captor ; and by pn^idia he underftand$ 
the campSy (he poriSy the tawtUy and the fleets^ of the 
enemy (it). 

Other writers have drawn other Hnes> by arbitrary 
diftindions, partly from policy, to prevent too eafy a dif- 
pofition to neutrals, and partly from equity, to extend 
the jus pofllimniiy or the right of reclaiming what has 
been recovered from the enemy, in favour of the original 
owner. No wonder, therefore, that there is fo mudi 
uncertainty, and fuch a variety of notions among them 
about fixing a pofirive botmdary by the mere force of rea- 
fon, where the fubje& matter is arbitrary, and not the fub- 
jcft of reafon alone (i). 
How coniidercd In our courts of admiralty it has always been holden 
z ^^7 It **^ ^^^^ ^y ^ marine law of England^ independent of the 

ftatute which commands reftitution, and fixes the rate 
of falvage, the property is not changed in favour of a 
vendee or recaptor, fo as to bar the original owner, till 
there has been a regular fenfence of condemnation : And 
in the reign of Eong Charles the Second, a folemn judg- 
ment was given upon this point ( and reftitution of a 
fhip taken by a privateer was decreed, after Ihe had been 
foarteen weeks in the enemy's pofTcflion, hecaufejhe bad not 
hem condemnod (c). The fame dodrine has, in (everal 
inftances prevailed in our courts of common law fdj. In 
one cafe it was holden that nine d:iys pofieihoa by the 
captor, and in asMther, that four years pofleffion, and 
feveral voyages perfofmed> will not change tlie property, 
without a fentertcc of condemnation (e). 



{a) Vid. Byni.jnr. pob. Kb. r, c, 4. — (h) Vid. Lord Mans- 
Jteld*&]vtdgtnent in Gofi v. fPlihers, 2 Bur. 695.— (f) Cited by Lord 
Mamfield as a cafe reported to him by Sir Geo. Lee, Vid. Gofi 
V, Withers J 2 Bur. 695. — {d) A/Jtevedo v, Cffnd/ridge 10 Mod. 
79 .-^(tf) — *— V. Sandiy 10 Mod. 79. See Lord Mansfield^ % 
obfcrvarions on tbefe cafes, 2 Bur. 695. The cafes themfelves> 
arc fo dcfcAivcIy reported, that I hare not thought them wor- 
thy of a more parricular notice. 

In 
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In general, whenever a {hip is taken by theenemy, in«v«nrcafeof 
the infured may abandon^ and demand as for a total lofs \ furcd mayMuiQ* 
and he is not bound to make any claim or appeal in the ^"* 
enemy's courts of admiralty, or to litigate there the vali* 
dity of the capture (a). 

But the infured is in no c^^ bound Xo abandon; and, BntfaeUnot 
as the law now ftands, no capture by the enemy can be ^^^ *^ * 
fo total a lofs as to leave no poflibility of recovery, for the 
JUS pofilimimi continues for ever, except in the cafe of a^ 
ipaptured (hip converted into a fliip of wzvfij. If the'' 
owner bimfelf fhould retake his (hip or goods, he will be 
fully entitled .to them ; and if they be retaken at any 
time, whether before or after condemnation, he will be 
intttled to reftitution, upon payment of a fettled falvage(r). 
^-^In what cafes the \nfured may abandon and demand as 
for a total lofs though the {hip be recaptured and re« 
{lored, or otherwife recovered by the infured, will be 
found fully explained in the fecond fe£lion of the enfuing 
phap^er on abandonment* 

The chance of the owner's recovering his property, ifhedoaban- 
does not, however, fufpend the demand of the infured, ^^^^Jc of recap'i 
as for a total lofs : But in the cafis of a recapture, luf- \^^li ^\" **"*^ 

' . - 1 ' #• * ' ^ in his place. 

(ice 18 done to the infurer by putting him in the place of 
the infured. In ^eftions upon policies of infurance, 
the natiire q£ fhe contra A as an indemnity^ and nothing elfe, 
f s always liberally confidered fdj* 

When there has been a capture, whether Icij^l or not. The infurer 11 

. . ^. , t ^ . n , , . i. liable for an fair 

and the ihip ha§ peei^ recaptured or reitored, the mfurer. chacget ceca- 
ls boun4 to defray all nece{fary expences which the infured ^^^^^^J ^ 
has been put to for the recovery of his property. He is 
therefore liable for a fum of mopey paid by the infured 
to the captors, as a comprormfe ipade honifide^ to prevent 
the ihip from being condemned as prize. 



{a) % Bur, 696. Adm. in Tyfori v. Qum^^ 3 T. R. 479. 
ViJ, poft. ch, 14, S !•— (3) Vid. Stat. 33 G. III., c. dfi^ 
\ 42.— (r) Vid. fiat. 39 G. II| c. 34, S 24, and 33 G. Ill; 
c. 66, S 42* In^* cb. 141 § I. — (J) Vid. Lord MomfieWz 
judgment in Qiojs y, Wtih:nj z Bur^ 6^6, 7. 

Thus: 
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A fliip warranted Thus : — ^Thc Dutch {hip Tjp^and her cargo trcrc in- 
tured as iinenc- fuTcd ** At and from St. Ettflat'ta to Amfierdami warranted 
ihcoi!Ji«f after ^^'^* property, and not laden in any French port in the 
an interlocutory W'ejt Indies,'' -^In May 1758 the fhip took in a cargo of 

decree ag:»inft j ^ r 7 j. • ' , 

them, agree to a Itigars, uidigo, and other trench commodities, partly out 

comprornifc : ^f {,^^1^3 ^^j f j.^^^ ^^ ^\OTZ. On the 1 8th of Junc 

This being done ' r y j 

hcnAfidey\t\t\t\' fhe failed on her voyage, and on the 27th was taken by 
foMhe*fum paid ^^ ^^g^jfl^ privateer, and carried into PortfmotitL Pro- 
»,y the infiircd cccdings in the court of admiralty were begun in Augufi^ 
promife. and after many delays and citations from court to court,' 

Serensv. Ruder ^^ intcrfocutory ordcr was pronounced, in February 1759, 
at N. P. I ^\, for the contumacy of the claimants in not fpecifying 

what part of the cargo was taken from the (hore, what 
from barks ; and it was decreed that the goods (hould 
be prefumcd French property. There was an appeal to 
the lords commifiioners of prizes, but as many caufea 
ftood before it, the market very high, and thfe cargo in 
part periihable, the agent of the owners agreed with the 
captors to give them 800 L and coils to obtain the re- 
verfal of the fentence* This was obtained by confent, 
and it was decreed that there was a fufficient caufe of 
feizure, in order to give cofts to the captors, and refti- 
tution was decreed to the owners. After the (hip's ar- 
rival at Atnfterdamy the chamber of infurances* there fet* 
tied the average of the lofs and expences occafioned by 
the capture, detention and litigation ; and for this the 
aAion was brought — Lord Mansfield faid ;— " The firft 
queftion is, whether this was a juft capture (a). Both 
fentences are out of the cafe, being done and undone by 
confent. The capture was unjuft. The pretence was, 
that part of this cargo was put on board off St. Eujlatia^ 
out of barks fuppofcd to come from the French illands, 
If the produce ^"^ ^^'^ loaded immediately from the fliore. It is now 
of an enemy's ^ fettled point, that it is the fame thing as if they had 

country be * ' o / 

brru(>hT from been landed on the Dutch fhore, and put on board after- 
«nd pVtonboa'rd wards, in which cafe there is no colour fqr feizure. The 

f neutral (hip ; 

this wilt b« ibe . ~"""^ - / 

goods^had been (^) Thia bccamc a qucftion, on account of the warranty 
fliipped from tb€ ^ij^t thc (hip and cargb were Dutch property ; fiw if the cap- 
JaTpi".* But" Wc h^d been juft, it would havp fclfiM thc wammty. 

a peutral Ihi^ | rul^ 
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rjile is, that if a neutral (hip trade to a French colony, twdmg to an 
with all the privileges of a French {hip, and is thus adopted ^ith aii the ad-* 
and naturalized, it muft be looked upon as a French fliip, cnc«?"^«ip?i« 
and is liable to be taken. Not fo, if ihc have only French liable to captore, 
produce on board, without taking it in at a French port ; 
for it may be purchafed of neutrals, — ^The fecond quef- 
tion is, whether the owners have afted bond fide and 
uprightly, as men a£ling for them/elves, and upon a rea- 
fonable footing ; fo as to make the expences of this com- 
promife a lofc to be borne by the infurers. The judge 
of tlie admiralty's order to fpecify was illegal { contrary 
to the marine law, and to the zSt of parliament which 
i;^ declaratory of the marine law : Becaufe, if they had 
ipecifie^, it would be of no confequence, according to 
the rule before-mentioned. Yet the captors were in 
pofTeilion of a fentence, though an unjuft one. And a 
court of appeal cannot, or feldom does, give cofts or da* 
mages which have accrued fubfequent to the original 
fentence ; for thofe damages arife from the fault of the 
judge, not of the parties. Under all thefe circumftances^ 
therefore, the owners did wifely to offer a compromife-- 
The cargo was worth 12,000 1. } the appeal was hazard- 
ous ; the delay certain. The Dutch deputy in England 
negociated the comproz^^ife, The chamber of commerce 
at Antftcrdam ratified it, and thought it reafonable. Had 
the whole fentence been reverfed, the cofts mufl have 
fallen heavy on the owners. I therefore think the in- 
furers liable to anfwer this average lofs, which was 
fubmitted to, to avoid ^ total one." The jury found for 
the plaintiff. 

Formerly it was a common praAice to ranfom Brtttfb Of ranromin^ 
fliips, when captured by an enemy, by delivering to Ae "P'"* *^' 
enemy what was called a ranfom bill, which fecured to the 
captor the price agreed upon, and operated as a bill of fale of 
the {hip and cargo to the original owners, and as a protec- ' 
tion to the ihip againft other cruifers of the eneniy during 
the remainder of her voyage. A hoftage was delivered to 
tl^e captpr to fecure to him the punctual payment of the 
ftipulatec) fum. 

Thit 
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Aftion* at com- Thisranrom bill, independent of the hoftage, wa^ con- 
fonmetiy main- fidered as a contra£): of the bw of nations^ and obliga-> 
toi^^b n" '*"* ^^^ Ufon the owners as well as upon the captain and 

hoftage who figned it{aj\ and a£lions have been often 
brought upon them in our courts of common law. And 
where the fliip or goods were infured, the a:mount of 
the ranfom was iifually. taken to be the meafureofthe 
demand of the infured upon the underwrites in refped 
of the capture fbj. 
But it wai It I^ ^^ cafe of Anthon v. Fi/ber^ which was an a£Hon 

length rfcter- ^j^ ^ ranfom bill, and came before the court of KingY 

xnincd chat an ,^ rr* • * 1 

alien enemy Bcuch in Trifftty Tctm 1782, It was contended on the 
any'rlgiuac!^''' part of thc defendant, that as queftions on ranfom bills 
quiicd by afluai arifg out of ffuOter rf prize, and are to be decided there« 

war. •' * 

* fore by thejtss belli j fuch queftions are not triable in any 

^^"V 8^^' ' court of common law, but belong exclufively to the courts 

of prize. The judges of the court of King's Bench dif- 
fered in opinion upon this queftion, there was judgment 
for the pbintiff in that court- pro firman and the caufe 
being removed by writ of error to the Exchequer Cham^ 
bery it was there unanimouily determined, that an alien 
enemy cannot^ by the municipal law of this country^ 
fue for the recovery of a right claimed to be acquired by 
him in^aflual war, and the judgment of the Court of 
King's Bench was revcrfed. 
' But this praffcice of ranfoming fbips captured by the 

Hal. zxG.wi. enemy being found to operate more to the difadrantage 
ci Jed unlawful ^^^ ^^^ ^ benefit of this country, it was at length 
t* ranfjm any tliought proDcr to prohibit it altogether. And therefore 

Jirhijh (hip ta- ^* Tti i» • • r» 1 r»it 

kcnby inccnc- by ftat. 22 G. 111. c. 25. § I. It IS cnatted, « That it 

< flxall not be lawful for any of his Majefty's fuUjeds 
* to ranfom, or to enter into any contrafl: or agreement 

< for ranfoming any (hip or vcflel belonging to any of 



mv. 



(a) Si quid fingull hoiVi promiferlati efl in co Hdes fervanda. 
Gic, Vid. Burlamaqm^ part 4, ch. 4. J^attsl^ liv. 3, ch. 16, 
§'233. Grot. lib. 3> ch. 21, } X.— {*) Vid. Ricord v. Bet- 
tcnbam^ 3 Bur, 17S4> * ^^- 5^3- Corm* v. BlaMurne^ Doug. 
619. 

7 Itt*? 
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< his Majeftf 's fubjeflSf or any mcTchandizes or goods 

* on board the fame, which fhall be captured by the fub- 

* jeds of any ftate at war with his Majefty, or by any 
^ perfon committing hoftilities againfl his Majefty^s fub-^ 

* jcfts.* By ^ 2. • Ail contra£b and agreements which 
^ fliall be entered into, and all bills, notes, and other fe- 

* eorities, which Ihall be given by any pcrfon or pcrfons 

* for ranfom of any fuch fliip or vefiel, or of any mer- 

* chandize or goods on board the fame, fhall be abfo- 

* lutcly void in law, and of no tSt€t whatever.' And, 
by § 3, a penalty of j^oo 1. is given to the informer, for 
eiery offence againft the aA. This ftatute has put an 
enVi to all queftions xm the law of ranibms. 

It often happens that a re<foptured ihip is in a (late to 
profecute her original voyage ; and, in that cafe, it is the 
intereft of the recaptors, as well as of the other parties 
concerned, that flic fliould be permitted to do fo. The 
laft prize aft {a) has therefore very properly provided. 
That if a fliip be retaken before ihe has been carried 
into an enemy's port, it fliall be lawful for her, if the 
recaptors confent thereto, to profecute her voyage ; and 
It fliall not be neceflary for the recaptors to proceed to 
adjudication till (ix months after the recapture, or till 
the return of the (hip to the port from whence flie 
failed $ and the mafter, owners, or agents, with the 
ccmfent of the recaptors, may difpofe of their cargoes 
before adjudication : And in cafe the vefiel fhall not re- 
turn to the port from whence fhe failed, or the recaptors 
ihall have had no opportunity of proceeding regularly to 
adjudication within the fix months, on account of the 
abfence of the faid yeflel, the court of admiralty fhall, at 
the inftance of the recaptors, decree reftitutloo to the 
former owners,* they paying, falvage, upon fuch evi- 
dence as to the court fiiall, under all the circumftancet 
of the cafe, appear reafonable^ the expence of fuch pror 
ceeding not to txcttA fourteen pounds.' 



If a (Hip "he re- 
oapfirrtl b «orc 
fhr i- CM. led ifi* 
ro an enemy's 
porr, (he inayy 
wirh tUe cunfeiit 
uf I he rec4ptort, 
prolecute her 
original voyage* 



And the recap* 
tort (hall not b* 
obliged to pro« 
ceed to adjudi- 
cationj till after 
fit month , or 
the retutii of th* 
ihip. 



(<0) Stat. 33 G. Ill, c. 669 i 44. 
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Sea. 5. 

Of Lofs by Detention of Princes. 

BY the terms of the policy the infuier 1$ 2(nfwerabk 
for all lofs occafioned by " arrf/Is cr dftaimnntts cf all 
' <* kings, princes J and ptople, cf what naticn, condition, or 

« quality foeverJ" Under thcfc words, which -arc nearly 
the fame in the policies of all the maritime countries of . 
Europe, the infurcrs arc liable for ail loflTcs occafioned by 
arrefts or detention by the authority of any prince, or 
public body claiming to cxercife fovcreign power, under 
what pretence foeven 
What (hall be As if the fovercign of the country to which a fliip 

deemed anirreA j^j^j^gg qj ^^y other fovcrcign, not at war with him, 
prinjci. from motives of ncceflity, not of hpitility, arreft the fliip 

cither fingly, or together with others in the fame port 

or harbour j this is a detention of princes {a)^ 

Diffcreiice be- lliere is an obvious difference between capture and 

^'^d arrcror ^""^^ ^^ princes ; The objed of the one is pri^e ; that of 

I>rincc«. the Other detention, with a defign to reftore the (hip or 

goods detained, or to pay the value to the owner. An4 

though neither of thefc (hould be done, ftiU it rauft be 

confidcred as an arreft of princes, beca^fe the chara£lcr 

of any aft ion depends on the original defign wifh which 

it was done. 

If a (hip be d«- Whcn a fliip 18 detained in a port after a declaradoii 

tained, upon a ^f ^^^^ ^^ ^g iffuing of letters of rcptifal ; this more 

out; thisisftf^- refcmblcs a capture than a detention, and gives the in- 

tufi, not an ar- ^^^^^ ^^ immediate right to abandon, as for a lofs by 

<:apture, even though no condemnation be pronounced, 
and though the {hip be afterwards reftored {h). 
An arrcfl of .^ An arreft of princes may be at fea as well as in a 
princci may be -.^>^^ qj. harbour, provided it be done from public ne-» 

iaporc ccfRty, not with a view to plunder. Roccus{c) mentions 

■ - — 

(a) Vid. Le Guidon, ch. 7, art. 6, imd ch. 9, art. 6 and 
13 ; Falin, torn. Z. p. 416.. — {h) VId. Pothler, h. t. n, ^6.-^ 

it) h. t. n. 6p. 

the 
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the cafe of a Genoeft (hip laden with com, which was Sfizinfacom 
ieized at fea by the Kenetian gallics, and carried into ihe relief of a 
Coffuy where there was a famine at the time, and there unTr^aTarame 
fold and paid for. — ^The infured inftituted a fuit in the " »"!y -^n a^rrft 
Rota of Genoa againft the iiifurcrs, and infliled that this a captuie.' 
was a capture for which they might abandon. The in- 
furers anfwered that this was merely a detention of princes y 
the objed of which was, not tj capture the fliip, but to 
purchafe the corn which the neceflity of the public re- 
qliired. Diverfio faBa fultj non ad capiendam navifftj fed 
0b puhlicam utilitatem grant eonfequendi caufd. Lieut t fru^ 
vieti$a accipercy fultito pretio. — ^This was held to be a goo4 
defence. 

And yet, if a neutral .fliip be arrefted at fea, and car- But if a neutral 

. , ,' 11 . r 1 1 !!• be tak«ii at (ca, 

ncd mto a port belongmg to one ot the bcUigcrent powers, under pretence 
xmder pretence that (he belongs to the enemt, or that ''^'^^ ^* *' ?". 

* ^ ° •' ' enemy, thi» is 

{he is laden with enemy's goods; this mud be confi- a capture, 
dered as a capture^ becaufe it is done as an acl of ho/iility ; 
and the (hip's being afterwards reftored, will not change 
that which was originally a capture into a detention of 
princes (^tf^. — But in the cafe of Saloucciy, Johnfiny al- if fhe be uniaif- 
ready partioulariy menuoned (b), the court of King's d^l'^^^.'^^'.^^hTt 
Bench determine^, that the refufal of a neutral to fub- Aecommincd 
Uiit to a fearch by a ^panlfb fliip of war, and refitting g°hift°hc"aVof 
with force, was no forfeiture of the fliip^s neutrality ; and "^^'ons j 'J»»» *» 

. t . n . . an arrcft of 

that the ihip being arretted and carried into Spain for princes. 
this refiftance, the infiired was intitled to recover againtt 
the underwriters as f6r " an improper detention'^ And 
though It has fince been determined, both in the court 
of King's Bench and the court of admiralty, that re- 
fitting a fearch is a lawful caufe of capture and confif- 
cation(r), yet the above cafe of S^loufci v. fohnfony may 
neverthelefs, I conceive, be confidered as an authority to 
prove that if a neutral ihip be unlawfully arrefted and 
detained by a belligerent cruifer for any pretended offence 
againft the law of nations, this would be a detention of 
princes. 



(tf) Emerig. torn, i, p. 537-— (*) Sup. 39^ •~W Sup- 3^3* 
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But if a (hip b^ 
fciiLcd forn.'vi- 
galing ngaioft 
the Uii'S of » fo- 
reign ft aw ; this 
i^ not 3 deten- 
tion of princes. 



An trobargo is 
ilic moft fre- 
quent ciufc of 
'i0.cicmiun« 



But if A ftiip mifconduft herfclf ; as by ^lavigatmg 
againft the l?.ws of a foreign country, which fhe is bound 
to obferve, or for not paying cuftoms, &c. and thereby 
ftibjeft herfelf to fcizure or confifcation ; this (hail not 
be deemed a lofs by reftraint or detention of princes {a) ; 
though, perhaps, it may amount to barratry of the naaf- 
ter {h). 

The moft frequent ca^fe of detection is an embargo, 
which IS a proclamation or order of ftate, ufually iffucd 
in time of war or threatened hoftilities, prohibiting the 
departure of fliips or goods from fome or all of the ports 
of fuch ftate until further order. An embargo laid on 
Ihips and merchandize in the ports of this kingdom by 
virtue of the king's proclamation, is ftriftly legal, whett 
the proclamation does not contravene the ancient laws, 
or tend to eftablifti new ones ; but only to enforce the 
execution of fuch laws as are already in being, ift fuch 
manner as the King ihall judge ncceflary (r). 

But it is nccdlefs, in this plac(?, to enlarge upon the 
\tt9\ or nor, is a y^^ht of our own fovercifm, or that of any other, to lay 
Ihc policy. embargoes. For whether an embargo be legally or ille- 

gally laid, the injury to the owner, by the detention of 
his fliip or good^, is the fame ; and the infurer is equally 
liable for the lofs occalioned by it. 

By the word people in the policy is not to be underftood 
any promifcuous or lawlefe rabble that may be guilty 
of attacking or detaining a fliip : The following cafe will 
i[hew that it means a people y that is, a nation in its col- 
left ivc and political capacity. 

A cargo of corn and coals was infured from TmtghaH to 
Sllgo^ in Ireland, — ^Thc firft count of the declaration, in^ie* 
fcribing the lofs, ftated Aat the fhip, by ftrefs of weather, 
was forced into Ellj Harbour ; where Oie was, with foite 
and violence, attacked, boarded, arrefted, and detained, 
'by people to the plaintiff unhiown \ by reafon whereof the corn 
was wholly loft. In the fecond count it was ftated that 



TV»i«t whether 



Th« word Mfh 
'in the p61i<.V ' 
ineans a people, 
or nation, not a 
rnoh of iawlefs 



A (hip is forci- 
bly fcitcd by a 
tumultuous rab- 
ble : This is a 
lofs hv pirates, 
but not by dc- 
icnttbn of a 
people. 



iftgfcrtf 4 T. R. 

^8}. 



{a) Per Lord Cominiflion«r Nuichin/, z Vern. 176.^-^ 
(h) Vid. Saloucci ?. Joh/i/on, fup. 301.— (^) 3 Jnft. 162, 
4 Mod. 177, 179, i' J5L .Com, 270. 

' ■■ ■ • ' ^ : ^ ike 
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•die (hip being in Elly Harbour ^ was with force and vio- 
lence attacked and boarded, feized and taken, by ctX" 
tain pirates to tlie plaintiff unknown, thereby the corn 
wa5 wholly loft. — ^Thfe policy was in the ufual form. — It 
appeared that the fliip was forced by ftrefs of weatlicr 
into Elly Harbour ; and there happening tD be a fcarcity 
of corn there at jthe time, the people came on board thp 
ihip in a tumultuous manner, and would not leave her 
till tliey had forced the cajptain to fell all the corn at a 
certain price, except 16 tons whicli was fpoiled by the 
ilranding and thrown overboard. The ihip afterward* 
arrived at her deftincd poit, with tlie coals. The court 
determined that tliis was a capture by pirates, and not 
41 lofs within tlie meaning of the words arrefts, 8cc. of 
kings, princes, and people. — ^Lord Kenyoti faid the word 
people m^ant the ruling power of the country. Mr. Jiif- 
iicc Buller faid it meant the fupreme power of the coun^ 
iryy whatever that might be. This^ he faid, ap- 
peared by another part of tlie policy j for where the 
wrongful aAs of individuals are mentioned.- they are de- 
. feribed by the names of pirixtes^ rogues, thieves. Then, 
having fpecified all the individuals againft whofe ads the 
infurance is made, it fpecifies thofe occaiioned by the 
afts of " kings, princes, and people of what nation, con- 
dition or quality focver ; which mttft apply to '^ natiOns/V 
m their colleftive capacity /^a^. 

If a Brttljb fliip, be arrefted or feized by the authority if a ftip b« ^ 
^ibcBrrtyb government^ from ftate ncccffity ; this ihall thoiify^ffnhl 
be a detention within the meaning of the policy, for which ^^"'fi 8^^'«^- 

. VXt infurei' is imfale (bj. . detention withia 

the policy. 

- ■ ■■ _ ■ . - . . — ..•. . — 

(a^ RdcetUy (h. t. n. 54), in the following pafTagc, feems to 
feterp^ tke iifaal words of the policy io a larger fenfe than that 
t6 which thejr «re here rcflridJcd :— -Si xticttcs captae a poteftate, 
icu judicejuftitiam admlniftrante in illo loco, aut a populo aut ah 
0fia quetcuhque perfina^ j>er vim, abfqne pretii folutionc^ tenentur 
afiecuratores folvere aeftimationemdominifimcrcium, fada prius 
per domihoi mercitfm cefOione ad (>eiTcficiuTn affecuratorum, pro 
recupentndid Hlii mercibQ^,- vef pretio ipforam a capientibus.-— 
(h) Vid. Enters^, tofh. i, p. 54X. Ord, dc h mar. h. t, 5a. and 
FaBfff torn. 2, p, 134* 

9{j Aa 
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A Brttifijkif II Asyivhcrc a, (hip was mfured, " from her arrival at — - 

fcited at 'fa~ . *v . % » • * r 1 9» m, 

m0icu^ »nd con- ** in Jamaica^ and during her voyage to London : — An 
firc-mip by*thc cn^^argo was laid dn the ftiip by the government, who 
fovcnimcnt afterwards fcized her, and converted her into a fire (hip, 

there: Ir fecms - ^ - , r«i ' #>. 1 

the infurisr is and ofFered to pay the owners.— The qUeition was whe- 

*"^|^; ther this would cxcufc the infutcrs. Lord C. J. Holt 

Gretny. Youngs fecmcd to be of ODinion that it would not; and that thi* 

»( N. P. 2 L.)rd . , . , , , r ' e T> 1 

Ruy. 640, Sulk, was Within the words deteniton of princes.^ l*fc. : But lie 
^^ gave no abfolute opinion, becaufe the caufe was re- 

ferred. 
Jfa(hip,»nfurcd So, if z fliip bc infurcd ^^ at and from'' a given port, 
ccrtun poit, be a detention by public authonty, in that port, is a deten- 
pIi!rV tiii«T/an^ tion Within the words of the policy. For tlie words of 
an-cii vithin the the policy being large enough to cover this rilk, nothing 

but ibnie expicfs law or ufagc to the contrary can ex- 
empt the infurer [a)» 

Thus : 



(a) Some doubt fecms to have been enterubed on this point. 
Roccuif n. 6^^ fays, " Regis et principis fadum connumeratur 
inter cafus fortuitos ; ideo, (i rex et princeps retineant navem 
oneratam frumenta afporiare ad locum dcilinatum, tenentur affe- 
curatorcs." This paflage, and that which precedes it, plainly 
(hew that the author meant a detention by the power under 
whofe authority the (hip was to fail. Le Guidon , c. 7, § i, 
treating of abandonment, fays, that the infurcd may abandon* 
'< quand il atdvient du tout ou de partie, ou bien avarie qui 
excede ou endommage la moitic de la marchandife, qutind il y a 
prife d*amts ou d'enntmis^ arret de prince, &c." The ord. dc 
la mar. h. t. art. $2^ contains thefe words. ^< Si le vaif- 
feau 6toit arr^te en vcrto de nos ordres dans un des ports dc 
notre royaume, avant U voyage commence ^ les affureurs r.e poiirrout^ 
a caufe dc I'arret, fairc Tabandon de leurs effcts aux afTureurs.'* 
Valirif commenting upon this article, (vol. 2, p. 134}/ diftin- 
gnifhes the arrefl of % foreign prince, from that made by order 
of the King of France i he alfo dlilinguiflics an arred in the 
port of loading, from an arreft in any other port of France^ 
where the fhip luppens to put in ; and he fays that only in the 
latter cafe an arrcft by the King is a ground to abandon. But 
i^Qthier (h. t. n. 59), and after him, Emerigon (vol. i, p. 541 )» 
re)e€l thefe diftin^ions, and maintain that the words, '* avant U 
voyage comnunce^^ mean before the rijk is commenced ; and that 

if 
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Thi^s :— An inlurancc wjis m?^ pn. tjbrcc (hip$, ^-d!r- j[^^^^"] J^]^ 
dilaide^ Adil^t ^nd ^«^^, their ftoresi Sec: Upon two inrureda^«m/ 
.of th^m, ^*:^/ and from Vqrimt^r and upon the {::/;„rrci;i! 
•thirdj " At, and frpm, and after, her arrival " at i'Ori* ^^''s*^ u there 

' •' ' f« ' r laid on by the* 

tnti' 9Lnd upon all, 4»f |heni, << To all ports, feas, and enemy. This is 
• ** places !ivhajtfocver beyond, and on this fide, the Cape princes.— And 
-^^ fif Good Hope and Cape Horn, on the fouthcrn whale ^^ '*^f embargo 

y r / ^ » * continue, the 

.^' and feal nihery and trade, and until their arrival back im'ured may 
^ at JL'Onr«/."-r-An aAion being brought On this po- rccovcr"arf«r 1 
licy, the lofs was ftated in the declaration to have hap- t«t»iiofs. 
pened by the (hips, their (lores and provifions, beingi by jt^^uh v. £*//>, 
the authority of certain perfons exercifing the powers of fuJ'j^',^^* 
government in France^ at Port Louis with refpeik to one, 
and at V Orient with refped to the two othc^rs, arrefied 
- and refirained ixom further profecuting their voyages. — 
The Adeleide failed from VOrient on die voyage infured, 
but was obliged to put back by flrefs of weather, into 
P^ft Louis; and on the 5th of Fdruary 1793, while fhe 
lay there, the Adele and ViBor were preparing for their 
voyagts, and before the necefiary paflports and clearances 



if the rvfk be coipmenced before the arreft, th< infured may 
abandon, upon an arrell even in the port of loading, Le Guidon, 
however, (ch. 9, art. 6), contains thefe words. ** Si le prince 
arreftc Ic navire, commes'il s'cn voulouft fcrvir ; s^W avoit affaire 
de portion ou de toute la marchandife; s'il ne vcut permettre aux 
navires de fortir qu'en flotte, ou r^doublement d'^quipagc, 6u 
s'i] pr6voyoit a plus grand danger les arreftans pour quelque 
temps, raflqreiir n'eft en aucune indemtfit^ quand telle chofe 
avient dedana le.nw^me port^ pour ceque ce font des dangers deja 
terre, proccdans.du voploir du prince." — Upon this patFage of 
' l^ Guidon^ Fatm (ubi Tup.) obfcrvcs^ that whatever may be the 
King's motive for ftoppiug the departure of a (hip, the infurer 
has no right to abandon, but mud wait till the king has with- 
drawn his orders, and it may be conOdered as one of the extra- 
ordinary and uhforcfeen events by which a voyage may be pro- 
longed beyond its ufual time. Lord Mansjitldy in Gofi v. 
,Wlibersy 2 Bur. 696^ fcems to have adopted the dodtine as laid 
down by Rocctu, and followed by Poth'ter and Emerlgon ; namely, 
that the infured may abandon in the cafe of a mere arreft, or 
an embargo, by any prince. > Vid«poft.chap. 1 4, on abandonment. 

7 f 4 ' could 
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could Be obtained, 2n embargo was laid on all reflels in 
thofc ports. The Auelaide was brought back to L'Orienf, 
the pevifliable ftorcs of all three Ihips were fold, and the 
ftips themfelves, with the reft of the ftorcs, remained 
TLtL* Orient under the embargo, which ftill continued on 
all fliips, deftincd for long voyages. The AdekztA ViBer 
had entered outward upon their refpc£bilre voyages, wbeothe 
embargo came ; and that alone prevented them from fail* 
ing. Notice of abandonment was given to the under- 
writers, on the 27th of February I793> and a total lofc 
claimed, and the fame repeated in Auguji following- The 
plaintiff, who then refidcd in England^ was a fubje£t of the 
the United States of America^ and' formerly refidcd feveraJ 
years in Londcriy but, for fome years previous to the i»- 
furances in qucftion, had dwelt at L' Orient, and was jointly 
concerned in the Southern whale fifliery with Mr. Berard 
a native of France, refident at L* Orient, and whofe in- 
tereft was feparately infured. — On the trial of the caufe 
a fpecial cafe, ftating the above fa£^s, was rcferved for the 
opinion of the court ; and it was contended on the part 
of the underwriters, — ift, That an embargo at the loading 
port to which the fhip belonged, and where the infured 
owed a temporary allegiance to the governing power, was 
jiot a rifk within the meaning of the policy, becaufe like 
fea-worthiaefs, it is a condition neceffarily implied in the 
contra£l of infuiance, that the fliip may legally fail from 
the loading port. 2dly, That there was no lofs in regard 
to the fubje£k-matter of the infurance, which is on th^ 
fliip, &c. sdly. That the plaintiff had no right to aban- 
don as for a total lofs, under the particular circumftancet 
of this cafe. — ^The court, however, determined in fa- 
vour of the plaintiff on all thefe points.— As to the^f^, 
they held, that the terms of tlic policy were fufficienly 
large to extend to this cafe ; and that it wag incumbent 
. on the defendant to have fhewn fome cafe in which it was 
otherwiie decided \ but all the authorities, bot^ Englijb 
and foreign, were in favour of the plaintiff. That the 
. plafntiff was not an alien enemy, but a native of An^ 
rica, then rc£dent in Englmd^ sg^ .tberefore under no 

. di&biUtj 



*».— 
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■ 

dif^UityCo (ue in this cafe, and the confequence of al- 
lowing* due objection, would be to render it illegal to in- 
ftire the property of a neutral, in an enemy's port. As 
" to the fecottd point, the court held that as the infurancc 
' wasnototdy on the fhip, but on the ftores, provifions, and 
fiihing tackk, which were loft to the plaintiff^ and as 
' ' the voyage was loft in confequence of the detention of 
the ftiips, this was a lofe within the. policy, and a very 
diiierent cafe from that of Robert/on v» E^uer (a), to which 
it bad been compared. — Upon the laft point, the court 
was of opinion, that the plaintiff had as much right to 
' abandon in this cafe, as in the cafe of a capture by an 
' enemy; and for this the do£lrine of Lord Mansfield m 
Goff V* Wither J (A) was much relied on. 

If a fliip be feized after a ceffadon of arms and pre- Afeimrt,afier» 
jimmary articles of peace are ugned, this Ihall not be tiiities f is an 
decided a capture, but only an arreft of princes. "^ orpriawi. 

As, where the plaintiff had caufcd himfelf to be infured ^^ Engiijk flifp 
•* on the Prince Frederick from l^era Cruz to London^ in^ apamaTii^ and 
^^ terejl ornojitterejl, free of average, and without bene* JheTSoa^'fli' 
** fit of falvage."— The (hip was afterwards feized by or- of war: But 
der of the Viceroy of Mexico, and the Spaniards^ having tbi'fwS"i^er a 
taken out the South Sea Company's arms, and made fcve- ccffati«iofarmi, 

*^ ' and prehminary 

ral alterations in her^ turned her into a ftxip of war, and articles qf pca«c 
fent her as commodore with a fquadron of men of war thlp^haviiv been 
to the Havdnnat, there being a war at that time between "J^^ ait 
England vaA' Spain; and Gibraltar was ^dluaily befieged *^ be a cap- . 
by the Spamards^-^lxk an ajiion cm the policy (^), the^de- detention of 
fendants proved the figning of the preliminary articles of ^" "^^*' 



peace before the feizure of the {hip, and therefore infifted Spencery.Franc«, 
that this feizure did not alter the property, -zxkd confe- Igr 173*6, ''"^' 
fluently the defendants were not liable: For if the pro- -^'-'*'"4*«*«- 

* p« 31' vJ»* 

{a) I T. R. 127, inf. c. 17, §5<— (3) 2 Bur. ^Jj.inf. c. 14, 
f 2.— (r) This cafe, which Is found in the 4th edition of Beatuei 
but not in the jth, i« (b imperfedly reported that it cannot be 
mich relied on at an authority: Yet, being cited by Lord 
Mansfield in the cafe o£ Hamtton v. Mendes, 2 Bur, 12 1 1, I 
thought it. ought not to be paffcd unnoticed here.«-»(i/) The 
plaiDtiffi'tioay be prefumcd declared only upon a I06 by captwe^ 

perty 
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pertjr was not akexed, this infurance, a^de hy tfic jplain* 
tiff wi^ut intercft, could not bind \ as nothing <;ame 
within the policy but a total lofs : And though there J7C 
thofe general words^ ^< re/lrawt^ or detainment ^ princes,!* 
-^Lord C. J. Hardwicke declared th^t a war n>ight begin 
without an a&ual declaration or proclamation^ as in diift 
cafe, by laying fiege to Gibralta^r\ that as a war might 
begin by hoftilities only, fo it mig^t end by a cefTation of 
arms ; and thefe preliminary articles being figned before 
the feizure of the (hip, and there being a ceiTation of 
armsj he thought the taking of the 0iip afterwards not to 
be a taking by enemies, unlefs the jury took the capture 
to begin from the dme the South Sea arms were taken out, 
which ^as before die articles : That fuppofing the (hip not 
•taken by enemies, whether the detention for near a year 
was, in this fort of j)QUcy, viz, iaterefi or no inter^y a deten- 
tion within the policy ; or whether in fuch policies, the 
infurers ate ever liable but in cafe of a total lofs $ a^d if 
fi), the (hip being afterwards reftored, he dire£ied the 
jury to fixul for thp defendants, which they AcgordJ^igly 
^d. 



Sea. €l. 

Of laofs by Barratry. 

I 
lyniir) defiotd. BARRATRY, (which is derived from the button verb 

larratrarej to cheat), may be defined to be, any fpecies 
of fraud, knavery, deceit, or cheating, committed by the 
mafteror mariners, whereby the ownersfuftainan injury : 
As by running away with the (hip, wilfully carrying her 
out of the courfe of the voyage prefcribed by the owners, 
(inking or deferring her, embezzling the cargo, (muggling, 
or any other offence whpreby the (hip or cargo may be 
fubjeded to arreft, detention, lofs, or forfeiture {a) : Bar- 
ratry, in (hort, comprehends every fraud that may be 
committed by the matter or mariners againft the owners ; 



i«MlMH 



{d) Vid. Sahucci v. John/on^ -fup. 591 • 

and 
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and therefore, where die breach affigned in the declara- 
tion on a policy was, the lofs of the (hip, " by defraud 
4md negligence of the mafter," it was determined that this 
was a fufficient averment of a lofs by barratry {a). 

At Amfterdamy Hamburgh^ Middleburgh^ and fome other Whttb.er infur- 
maritime to^ns, infurers are, hyp^tive lanvy made refpon<^ rair>' oHght in 
*fible for the barratry of th^ mafter and mariners (^). permUuIT.*^ 
At Rotterdam the owners of fliips are prohibited from in- 
furing againft the barratry of the mafter whom they Aem- 
felves appoint. But they are permitted to infure againft 
his negle£b, againft the barratry of the failors, and of 
fuch mafter as may fucceed to the command in fbreign 
parts without their knowledge, upon the deceafe or ab- 
fence of the mafter originally appointed (r). 

Lord Mansfield thought it extraordinary that barratry 
fhould ever have crept into infurances, and ftill more that it 
fhould have continued in them fo long; thus thaking the 
underwriter become infurer of the conduA of the captain 
whom he does not appoint, and cannot difmifs, to the 
owners who can do either (d). 

Roccus {e) holds that the infurer cannot be made liable 
for barratry, if the infured be the owner of the (hip 5 
but if he only charter the fliip, he may infure againft 
barratry ; becaufe in that cafe, the owner of the (hip 
appoints the mafter. But \diere the owner of the goods 
appoints the mafter, it is holden that he cannot be infured 
againft barratry (/). 

In Frmnce the infurer was formerly anfwerable, ipjbjure^ 
for the barratry of the mafter (^ ). But, by the ordinance 
of tlie marine (£), this liability is confined to* cafes, 
^here the policy exprefsly includes b a rratr y j and £meri~ 
gon (ij even infifts that the owner of the fliip cannot be 

- I ^ j^^ I I _r . - - - f ■ — .,- ■ . -. > I., -r - 

[a) R. Kmghf ▼. Cnmhrijge, i Str, 581, 2 Lord Ray, X349, inf. 

cH. 17, § 2. — (b) 2 Mag. 73, 130^ ai5.— (^) Vid. Roeeus, 

n. 2^ ,-£merig.tom. 1, p. 370.— (//) i T. R. 330-— (') h, t. n. 

44*— (/) Qoando navarcus pofitut eft a domino. mercium, tunc 

aflccuratus fibi debet imputare tjuod talem praepofitum elegerit, 

et afifecuFator non tenetur. Cajaregis^ dif. io» n. 14; dif. i, 

n^ 75.— (^) Vid. Le Guidw^ eh. 5, art, 6, ch, 9, art. 8, 12.— 

{h) h. t. art. 28.— (ij Vol. i,p. 369. 

7 infured 
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irifiired agalnft barratry of the matter, becauTe, he , iar 
himA^lf anfwbrablc, according to the rule of the Rotadn 
law (»),for the conduft of the ma^fter whom he employs j 
and if the owner be himfelf airfwerable to third perfona 
fertile barratry of the matter, he cannot, a^ infured^ throw 
this burthen on the infuret, who wotlti have an imme- 
diate remedy againft him, as owner j to recover back th^ 
fame lofs \ a circuity of a Aion which the la'Of'S of no coun-' 
try would endure* 

Upon the fame principle Emerigon alfo holds that if the' 
captain be commiiTioned' to difpofe of an: adventure on 
boards theinfurer of fuch adventure fliall not be anfwer- 
able for the lofs of it, occafioned by the fault of the cap- 
tain ; for this would be, to make the infurer anfwcrable 
to the infured for the faults of his own agent [b). 

But the objeflions to the policy of permitting infur- 
ances againft barratry, in the cafe of the owner of theJIAp^ 
however well founded, do not apply to the infurance of 
goods ia a general faipy which carries the goods of every 
man who chufes to put them on board ; for, in that cafe, 
the pwner of the goods does not appoint the matter, nor 
has he any control over cither him or the fliip. It is pro^ 
bable that cafes like this, firft gave birth to the pra£tice of in- 
Turing againft barratry ; and tliat this, in procefs of timei^ 
^as indifcriminately introduced into all policies. 

But even in the cafe of a particular Jhipy freighted entirely 
by a fingle perfon, it may in general be prefumed that if the 
kifurer does not know the matter, or at leatt his charac- 
ter, it is his own fault, as every policy fpecifies the maf- 
ter ; but then it is generally provided that any other per- 
fon, at the ele£Hon of the infured, may go as matter \ and 
by permitting this claufe to ftandi in the policy, the in« 
furer waves all perfonal knowledge of the matter, ahd 
dierefore no objection can fairly be -made of the want of 
fuch knowledge (^). 

n ail I ■ ■ ■ • f « * 

(^i) Omnia fa£ia magiftrl debet prseflare qui euih prsepofuifr ffl 
L i> § 5i dc exercit. a6t. Ex delidlo^cujufvis eonlm qui natis 
davlgandae caufa in Dave funt datur adio 2n exercitprcm, id. S 2* 
^{lf)Emeng. torn. 1, p. 370.— (r^ Vid; R^cwtfh, t, t. JJ.' 
Caw0. 153. Vid. fupvaar. 
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Ant! though barratry cannot properly be called a peril 
jof the ica> becaufe it does not arife ex marine, temp^atis 
difcrminei yet it is a riflc) and a yeiy great one, incident 
'ito fea voyages, becaufe merchants are obliged to confide 
their fhips and merchandize to the care of mariners, who 
may fometimcs fo far forget their duty, as to betray the 
great truft repofcd in them. Unlefs, therefore, the mcr- 
ehant could be proteded by infuring againft this rifk, few 
men of fmall capitals would expofe themfelves to it. For 
this reafon tlie law, with us, permits even the owner of 
the ihip to be infured againft the mifcondud; of the cap- 
jtain and crew, though they are his own agents, and the 
perfons of his own choice* 

If the captain be the infured, no agreement on the part of xhe captain 
the infiircrs can make them liable for barratry committed »"■? *J ioi»ffe4 

' againft tbc qar* 

by himfelf (/i) ; but they may be liable, in fuch cafe, for ntiyoftke 
the barratry pf the (ailors, in which he has np part (i). ****^'*" 

Still, however, it muft be owned that cafes fometimea 
occur which tempt one to think that it might, perhaps, 
be the wifeft policy to impofe fomc reftraint upon unqua* 
Jified infurances by owners of Jhipi^ againft this fpecies 
of ri(k. It would at leaft have the tS»di of making 
them more circumfped: in the choice of the perfons to 
whom they confide fo great a charge, 

Vcdin (c) and Pothier (d), (adopting the dodriilb of Li what fliall U 
GuiJon (^)/) hold that barratry comprehends every fault, ei- d«<n>«<* *»"|- 
ther of the matter or majiners, by which a lofs is occafioned^ 
whether arifing from fraud, negligence, unlkilfulnefs, or 
mere imprudence ; and in this fenfe it feeras to be underr 
ftood in th^ French ordinance of the marine (/)• 

But with us, no fault of the mafter or mariners a deviation no» 
amounts to barratry, unlefs it proceed from an intention F^^d^irnqt"*"* 
to defraud the owners of the (hip (g). Therefore if the barratry. 

(tf) Le Gukiottf ch. 15, art, 4; ^flZfw, h. t. art. 37, p. 75 ; 
Poibierth.t.TU 6$, — (bj Emerig. torn. I, p. 371. — (c) On 
art. a8, h. t. tom* i» pi 79. — (^ b. i. n. 6S'-^{e) Ch. 5, art. 
6, ch. 9, art. I*, 8. — {/) h. t. art. 28#— (g) Non oranis DaTarci 
culpa eft baratariai fed folum tunc ca dicitur, quando cooir 

l|nlttitur cam prxexiftenti ejtis machinalionc, et dole prsor* 

' diaato ad cafuip, . Cafarigis^ dtf.J, n. 77. 

• " ' ^ ' ' waft?? 
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tnafter, horn igncrancty ttn/kilfidnrfsi or from any motive 
which is not fraudwerUy depart from the proper courfe 
of the voyage j this will be a deviation which will avoid 
the policy^ but it will not amouiit to barratry, 
rna voyage from Thus : — Goods wcre infured from X^xr/Zcvz to ^^172^/^/19 
i^dan to J.*" jm^i it appeared tlxat the captain's initrudions were to 

irifiiettf rhc cap- ' * ^ * 

tJi\n loics his proceed immediately to Jamaica : But after the (hip ha4 
whcn'hcVitco- cleared the Channel^ flic was carried by currents and 
vers his fitua- other caufcs, out of her reckonincr* till flie was found to 

tton, intUad uf ' °' 

Acering direaiy bc bctwecn. thc Grand Canary and Tetierlffe. From this 
bearTup'fcir*aa '•^uation her dire£t courfe to Jamaica was to thc fouth- 
irtand out of weft, inftead of which, the captain bore up for Santa 

that courfe : - 

Tius is a dcvia- CruZj to the north- wcft about 30 miles> where flie came 
il^rh'buiany'"^ to An anchor. Tliere, an embargo was laid upon her; 
ffauduicMt in- (oon after which, news arrived of war having been dc- 
harratrj, clared bctwecn Spain and Great Britain^ and the fhip and 

Fh Ro cargo were feized and condemned as prize. — In an aftion 
£x. Ajiir. 7 on the policy, thc declaration contained two counts } one 
* for a lofs by capture ^ the other for a lofs by barratry. And 

it was contended on the part of the plaintiff, that he was 
necefiarily intitled to recover on one count or the other : 
On the iirft, if there was no deviation \ or, admitting that 
the fliip's going to Santa Cruz inftead of proceeding tp 
Jamaica^ after the captain knew with certainty wh^rc he 
wasy Was a deviation, ftill it was a wilful deviation by 
the captain, againft his inftru£lions, nierely to procure a 
temporary refrefliment, and no benefit to the owners, 
and therefore an aft of barratry. — Lord Kmyon^ who tried 
the caufe, faid, that it could not be barratry^ ^ withoyt a 
fraudulent purpofe in the captain at the time ; and with 
that direftion he left it to the jury, who found << that 
<< tlte captain's going to Santa Cruz was a deviation, and 
" was owing either to ignorance; or fon^etliing elfe, tut 
<^ that it ivasjtotJraudtdHits" and they accordingly found 
^ for the defendants. — Upon a motion for a new trial, the 
court were clearly of opinion that there muft ht fraud to 
coaftitute barratry ; and ^i the jury had exprefsly nega- 
tived fraud, there could be no barratry.-— Mr. Juftice 
Lawrence faid he knew of no cafe in which it is faid that 
the a£l of tlie captsiin ii barratry^ merely becaufe it is 

againi^ 
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againft the ilntsreft of fke owners ; it mtrft be done with 
a crmitial intent : That> in this cafc> the jury having nega^ 
tived fraud, had negatived criminality in the captain; 
and therefore this was not a batratrous deviation. 

In France, if by the policy the infured be protej^ed Whether biri»» 

agamit the barratry of the nugter^ the underwriters ate mined byihefea* 

anfwcrablc for the mifconduft of the mariners alfo; i)C4 ^rticT^rbn/tr 

caufe the word mafter (patron) comprehends aU die per- as**'^^ ^^^ T^^U 

'^ * pf the capuin. 

fons on board who are in the (hip's pay (a). Our po^ 
licies are more explicit, and diftin£Uy fpecify barratry of 
the noafter and mariners. I ihould conceive, therefore, 
that with us, as in France, the mariners may commit bar- 
ratry, without the concurrence of the mafter, or againft ^ deviation oc- 
his will. In the following cafe, however, Lord C. J. ??°"!.^ ^^ ^^% 

^ , , , "^ difobcdience of 

Z.eef at mftpritis held, that a deviatioo to which the maf- the reamcn, has 

^er was compelled by a very daring a£k of violence and |*3 be barVa'try"^ 

difobcdience on the part of the feamen, did not amount ""'^fs it bedono 

to barratry, becauie the ihip was not aoiually run away defraud the 

itfiti in order to defratsd the owners. ownert. 

That was the Cafe of a letter of marque, infured for a A letter of 

voyage ** from Bnftolto Newfoundland.'* — She failed with ^c^Hn wfc' 

exprefs orders that, if flic ihould take any prize, Ihe ^« f*»°"*^ V*^« 

* *!• t '*a pn^e, to fend 

ihould neverthelefs proceed on her voyage, and that fome it home, and 

hands fhoiild be put on board the prize, and fent with it ^r/age^'but 7h. 

to Brt/hL — A prize was taken in the courfe of the voy- matter being 

. , - compelled by the 

age; and the captam ordered fome of the crew to carry faiiors, re- 

the prize to Bri/foi, while he proceeded on his voyage : |}Ic"prii*e^: This 

But the crew oppofed him, and infifted on his going back, " n ot barrat ry. 

though he acquainted them with his orders; and he was Ehon v. Brog^ 

forced to fubmit, and on his return, his own ihip was fup^^fj'"^^ 
taken. — ^The underwriters infifted that this was a devia- 
tion which difcharged them. — The plaintiff contended 
that it was iarratry. — ^But Lord C. J. Lee was of opinion 



(a) Les aflureurs ne r^pendent pas des m^faits des mariniers, 
'a moins que par la police iU ne foient charges de la baratterie du 
patron. Le mot patron comprehend ici tons ceuz qui font aur 
gages du navirc. Emerig* t. I, p. 381, 2. Vid* yaUrif t. 2, 

tliat 
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tbttit did not ainoiuit to barratry, at the. fluf waa.|iQt 

run away with in order to defraud the owners : Nridieriwas 

it a cafe of w'HSui deviation, but of deviation occafiotied 

by the force upon the mafter which he could not refifty 

and there£cyre excufed by the neoei&ty. The infurer* 

were therefore held to be anfwerable, and the plaintiflFhad 

a verdi&« ' 

An4 yet if ih« The leamcd judge who tried this caufe, and who was 

qucftTr^pnxe/ ^^ general a mafter of all the learning of * his time on the 

^"^'^''th? ^ * fubjcii of infiirancc, fecms to have' thought that- nothing 

barratry, though flioit of running away with the fliip, with intent to de- 

'ro'T.h^'*" fraud the owners, amounted to barratry. ■ What the fea- 

owners a< well j^^^i didin that cafcwas butonedeCTCc (liort of fuch a crime. 

wcbe^itw. . ® , 

In the following cafe which we have already had occanon 
to mention, the conduA of the matter was held to 
be barratry, though certainly much more venial than that 
of the Tailors in the above cafe. 
M^fs V. SynMt, A (hip was chartered for a voyage from Liverpool to the 
Bup. 195. ' Bahamas and back, and on her return from the We/l In-- 

dies, letters of marque were taken on board, merely to' 
cAtice feamen to enter, but without the neccffary docu- 
ments to give them validity, and without any intention <f 
cruifing in quefl of prizes / and it was a part of his written 
inftruilions, before he failed, to proceed to Liverpool wixH 
all expedition. A few days after. the (hip failed, how- 
ever, the captain, with the concurrence of the majority 
of the feamen,^ determined to cruifq for prizes ( and he 
foon fell in with an American whom he plundered and 
afterwards difcharged. He then cruifed for fome days 
out of the courfe of the voyage, and captured a (hip of 
the enemy which he fent to Bermudas^ where he followed 
her himfelf, and there libelled htr as prize in the court of 
admiralty, in the name of himfelf and his owners. But 
during his flay there his (hip was ttranded, and the cargo 
loft. He dire£ted that the cruifing (hould not be men- 
, tioned in the log-book: In an a£lian to recover as for a 
Jofs by barratry, it was contended on the part of the un- 
derwriters, that this pould not J)e banditry, in as much as 
th? ^(X of the captain, however reprcheniible in other 

rcfpedts, 
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Itefpe&s, was done ^ith a view to benefit, not topt^judke^ 
his owners^ But the court held this to be barratry ; and 
that the ftopping and plundering the American (hip was of 
itfelf an z€t of barratry in the mafter^ independent of his 
taking the prize, this being contrary li> his duty to his own* 
crs, and to their prejudice \ becaufe, by the charter-party^ 
they had ftipulated that the fliip fliould fail direftly to Thoug^thewp* 

^ ' * * ' ' tain conceive 

Livirpeol, and they were therefore liable for any damage that wliat he 
Hiat might happen in confequence of any wilful denation« benefit orthe 
And thoueh the captain mieht conceive that what he did «^ne"J y«> >^ 

r 1 1 r r 1 'r 1 /^> . ' It be Contrary to 

was for thebenent of the owners ; yet, if he atted con- his duty to them, 

trary to his duty to them, it was barratry. *' " btrritry* 

Barratry can only be committed by the tnafter arid ma- Barratry ctnon- 

riners, by fome a£l contrary to their duty, in the relation againft^thelw- 

in which they ftand to the owners of the fhlp. It is there- '" «//*' A>>. 

' . rt , . ^ - *"<* therefore it 

tore an offence agamitthem, and confequently an owner cannot be com- 
himfelf cannot commit barratry. Ho may, by his f raudu- ^^^''^ '*"'' 
lent condu£l, make himfelf liable to the owner of the goods 
on board, but not for harratrj. Neither can barratry 
be committed againft the owner, with his confent\ for 
^ough he may be liable for any lofs or damage occafioned 
by the mifcpndu£l of the mafter, to which he confents^ 
yet this is not barratry. Nothing is more clear than that 
% man can never fet up as a crime afi a£t done by his own 
dire£Bon or confeht. Thefe points will be found ^ully 
cftabliflied in the two following cafes* 

. In the firft of thefe cafes it appeared that a (hip was a ftip !• en- 
advertized to go to Marfeilksj goods were (hipped on ^^Xt^tt^^t 
board her, and the mafter (igned a bill of lading, where- to MarftiUat 
by he undertook to go ftreight to that phice, and the ^^JJi^wiSw 
goods were infured, "from Falmouth^ (where they were diw^^flwgoet 
to be taken in), to MarfeiUes.** Before the (hip departed and Legkwnt 
from the port of London, another advertifement Was pub* J** t'l^i^h^"^ 
li(hed for goods to Genoa, Leghorn, and Naples, and the of the owner, 

% • *nt «it- * «• *^^ ^ bit bcne- 

plamtiff^s agent was told that it was mtended td.go to fir, and fio fhmd 

thofe ports firft, and then comeback to Marfeillesy but he beini intended; it 
infifted that his bargain Diras to go dire£bly to Marfeilles; . 

and he would not confent to let her pn(*s by Marfeilles Stammg v. 

or alter his infurance. — ^The (hip, however, did pafs by 1x73/ 
Marfeilles t and after delivering her cargo at the other 

c g ports. 
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ports, fet 6ttt on her return for MarfiilUs with the plain- 
tiff's goods ; but, in her voyage thither, wns blown up iii an* 
engagement with a Spanjpj fliip of war. Th? plaintiff dc-» 
dared as for a lofs by the barratry of the ma iler. — Lord C. J* 
Lie to\6. the jury that tliis voyage, being againft the exprcfsr 
agreement to proceed fkaight to Maufeillesy feemcd to be 
jnore than a common deviation, as it was a formed de- 
fign to deceive the plavnttfi'} and compared it to the cafe 
of failing: out of port without paying the dudes, whcVcby 
the (hip was fubjedlcd to forfeiture, which had been 
holden to be barratry* — ^The jur)-, after (laying out fome 
timcy returned and a(ked die Chief Juftice, whether, if 
the mafter waa to have no bcnicfit to himfelf by pailing by. 
Marfeillesy and went only to tli/c other places firll, for 
the benefit of his owners, that would be barratry ; and 
Ac chief Juftice anfwcring. No, tliey found for the 
defendant.— On a motion for a nev^ trial, die courts after 
argument, verc unantmoufly of opinion that dfe verdict 
was right : For the mafter had afled con(]ftendy with ht» 
duty to his owners, and the plaintiff's agent knew of the' 
intended alteration, before the goods were put on boardy 
and might have refufed to fhip them, or have altered die. 
inftfrance : That to make it barratry there muft be fome- 
thing of a criminal nature, as well as a breach oi 
the contrafl \ and that here, the breach being a(figned' 
only on the barratry ^ was not fupported by the evidence. 
After b'fiit of The Other was the cafe of an infurance effe£ied^ <m'be-« 

i»ythec»pr^, half of Hague, before he became bankrupt, oni goods'* 
and delivered to ^^ board thc Rocbetfe from Lendm to Rochelle. In an i 

I tho owner or ^ ^ ^ j 

soondt, thecafK aAion on this policy it appeared that the maft^, iy thi^ i 

ftance of the tn/Hgation and direBion of Le Grand, the owfter of thejbip^ . 
owner, fi^i new ,||^^ ^j^^ fhe Jhip and cargo to Botirdeaux, infiead of Ro- - 

hilhoMadtng, ''^ rttr i r r r^ 

changing the dcf* chclle, viherc the cargo was fold by the agent of Lc Grand: 

ft"p';7nd^i^'' That a petition. was prcfented by the infured to d^ admi- 

this conrrivance ralty of Guienne, ftating that Le Grand, partner in a 

difpofcd of fur houfe at RockelUy being, in London with his (hip, and in 

^o'tuJroftht ^^^"^ ^ ^ cargo to return home, ap^ied to Hagtte, who 

thi;^ and in agreed to fupply him with eoods, which were loaded on 

c^wncrof ths board the (hip, for account of Le Grand i That as Hague 

tti'n'^ff'doilc* with ^^^ ^^^ '^"^^ ^ ^^^^ ®^ ^^ Grand, it was agreed be-" 

ihc cuucuri'.nce tWCCQ 
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« 

twccn him, Le Grand, and the captain, that the bills of ^Jj^^^^^'; " 

lading ihould not be delivered to Le Grand but at RochelU, 

after he ihould have paid the amount tp the agent of ^^^^Jl^.^^'*' 
HazM. in eood bills, and, in default, that the goods Hagufv.Buit^ 
ihould be received by Hague^ agent for his account, frc^B 323. 
from freight, &c.: That the captain accordingly deli- 
vered bills of lading to Hague, who forwarded them, to* 
gcthcr with the contradi, to his agent at Rochelle, with 
orders to receive the goods on the arrival of the {hip, or 
deliver them to Le Grand if he ihould fulfil his agree- 
ment. Thatji upon the ihip's arrival at the harbour of 
Rochelle, Le Grand went on ihore, got fccretly into the 
town, where, having confulted with his partners how to 
elude the precautions taken by Hague, returned on board» 
and got the captain fraudulently to iign other bills of lading, 
by which he referved to himfelf the liberty of putting into 
Rochflle or Bourdeaux ; and by means of the falfe bills of 
lading, and by the contrivance of i> Grand, the goods were 
there put into the hands of Le Grand*^ dgent. That 
Hague's agent on hearing of this, applied to the houfe of 
Le Grand, who gave him bills for the whole amount, but 
vrhich were afterwards diihonoured ; and thereupon th<J 
agent attached the cargo in the hands of the feveral perfons 
who held it : That the houfe of Le Grand having deli- 
vered a falfe account to dietr creditors, a releafe wasf 
gradted them from all attachments and executions, con- 
firmed by the Parliament of Paris, with an injunftion 
to an perfons arrefting their goods to reftorc them : That, 
in confequence of this petition, the court of admiralty a^ 
Bowdiaux decreed that the eaptain was guUty of barratry, ' 
for havbig ffgned faHe bills of lading, in order to cfaatige 
the voyage^ and cafry away the goods ; for which they 
condemned Kim to tht gaUeys for life : They alfo declared 
Le Grand to be as accomplice in tie Jaid barratry of thi 
tnajier, and guilty of robbery in Caufing the ihip to 
he brought into Bourdeaux, and condemned him to the 
galiiet for five years : That they likewife condemned the 
captain and Le Grand to pay the value of the goods, with 
the chargesy Jkc. — Upon this cafe it was contended on tho 
part of the plaintifF, that the fraudulent condu£i of the 

6 g a captain 
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captain amounted to barratry. — But the co.urt were clcarlj; 
of opinion that this coiild not be barratry, and tliat the 
plaintiff ought not to recover. — Lord Mansfield faid, — 
** The fcntencc of the French court of admiralty, whicli 
declared the maftcr and owners to have been guilty of 
barratry^ ns entirely out of the queftion: For, though M 
iiras a meft tighteoui judgment, yet it was no part "of 
the tonfideration of that court, what was meant by bar- 
ratry m ah Eftglljb policy. Their idea of barratry was 
ynanifeftly different from the conftniAion put upon that 
word in our own courts ; for they had found the 6%^er 
guilty of barratry, which was entirely repugnant to every 
definition of barratry which had ever been laid down* in 
in Engllfh court of juftice : — ^The point to be confidercd 
is, whether barratry, in the fenfe in which it is ufed in 
our policies, can be committed againft any but the own« 
ers of the fhip. It is clear beyond contradiAion that 
it could not j for barratry is fomething contrary to the 
duty of the mafter and mariners^ the very terms of which 
imply tliat it muft be in the relation in which they (land 
to the owners of the Jbip. An owner, therefore, cannot 
commit barratry. He may make himfelf liable by hi$ 
fraudulent condu£i to the owner of the goods, but not 
as for barratry. And, befides, barratry can not be com*> 
mitted againft the owner mth bis confent : For though the 
owner may become liable for a civil lofs, by the mifbeha^ 
your of the captain, if he confented, yet that is not bar-* 
tzXTf. Barratry muft partake of fomething crimiilal, 
and muft be committed againfi the owner ^ by the matter or 
mariners.'* " . 

If the fame pef- If the mafter of the fliip be alfo the owner, he canncut 
micr and maf- COmmit barratry, becaufe he cannot commit a fraud againft 
tcr, i.e cannot himfetf. And cveh where he has mortirai^ed die fliip, and 

commit bari-a« o o r» 

tvj. the legal title is in another, and he has-onlj the equity of 

redemption, yet he is ftiD fo far the onmer that he cantM 
commit barratry. ? 



TKe owner Thus:*- An infurance was made ott H royage •• 

£ip,uulaatas ^ London to MarfkUles^ and from tilence tb fome poit hi 

(rSffeJed V' •" Holland."— The fhip failed to Marfeilks, and there ikt 

the equity of re- mafteTy inftead oipixdyx\nz\i% voyzmU} HMtf^ 

demptioi>: He ^. *^ *■ ' ^ 

cwnot c«aiinit tO 
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U> the Wf/l tndiesj where be fold Ac (hip, and (died ia- *Mf'ratry beinf 
folvent. — An action at law being brought by the infured as owner. , 
for a iofs occj^Concd by' the hrratry of the ma/ter^ the un- i^^^nr.SuMffi 
der writer brought his biil in Chancery for an injun£lipn ^'^- ^'^- ^^^ 
to ftay the proceedings at law j fuggefting that tie. fnafier *' ' 
«!iA( alfi the owner of thefiipi that he had^ before the voy- 
age, entered into a bottomry bond to the defendant for 
200 1. ; and though he had afterwards^ by a bill of fale^ 
affigned over his intereft in the fliip to the defendant as 
a fecurity for the aoo]., yet, it was infifted that, in 
equity, the captain was dill to be confidered as the own.* 
pr of the jQiip, though in a court of law, the legal title 
would be looked upon to be in the defendant ; and that the ' 

owner of the {hip could not, either in . law or equity, be 
guilty of barratry. The matters of fa£i being admittedt 
an injunfiion was moved for, on the principle that a mort— x 
gagor is to be confidered in equity as tlie owner of the 
diing mortgaged, and that the mafter being owner, 
could not be guilty of barratry. Lord Hardwiche C. 
granted the injunftion. — ^He faid, — " Barratry is an aft 
of wrong done by the mafter againft the fliip and goods % 
;ind this being the cafe of a (hip, the queftion will be^ 
Who is to be confidered as the owner? Several cafe$ 
might be put where barratry may be ailigned as the breach* ' \ 
of an inAirance ; and barratry or not, is a queftion pro- 
perly determinable at law : But in this cafe it is not fa \ 
^ courts of law will not conlider a mortgagor a» having 
wy right or intereft in the thing mortgaged ; and a maa 
may frequently come into equity for relief in refpcftof ^ 
{Mft only of his. cafe. It might, indeed, be confidered at 
l^Wf w^ether^ what the mafter has done, whedier he ^ 
^wner or xM% did not amount to a breach qf the contract 
as mafter, and fp to a barratry ; It may likewife be fo con- 
^ercd in this court* But ^t law a defendant cannot read 
part of a plaintifTs anfwer to a bill filed ag;unft him here : 
The whok anfwer muft be read, which has ofteii been ^ 
jjpeai^n for this courf tp in^rpoib by ihjunAiop upon a 
plaint at law ^ spd confi^ering the niixed nature of thia 
cafe I thiplt w lojundioa o\)|^t to be granted*'" 

€g3 Yet, 
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But a general Y^t, vhcTC a Clip is kt out to freight generally, the 

freighter is con- -., * ^ % % 

fidered ai own- freighter IS confi^ered as the owner for that voyage % and 
mranlda'de- * deviation for an illegal purpofe, without the knowledge 
viaiion without OT confent of the freighter, will be banatry, though it be 

hll knowledge, . , . . r , . . , rr.[. -n 

though wi4> the With me content of the onguial owner. This will appear 

;S.".i owt.. fro°» the foUowing cafe. 

it barratry. ^j^ infurance was made in the common form on goods, 

VaUejo V. •' From London to Seville^ with liberty, to touch at any 

i^T** ^^ ** P°^^^ ^^ places, &c." — In an aftion on the policy, the 

lofs was alledged different ways in the declaration ; fr/fy 
that the Ihip, by ftorms and perils of the fea, was forced 
to go to Dartmouth to he repaired 5 and that afterwards a 
further lofs happened by ftorms, &c. : fecondly^ that it 
happened by ftorms, 8cc. in the voyage generally, and 
thirdly^ by the barratry of the maften-^kt the trial it 
appeared, that the ftiip was ptit up as a general fliip from 
London to Seville^ and was kt to freight by one fVUles to 
Darwin {a) . That it is the courfe for v^flcls g<5ing on the 
voyage, to ftop at fome port in the weft of CorawaO, 
to take in proviiions. That this (hip having taken her 
cargo on board, failed from London to the Downsy and 
while (he lay there, all the other fliips bound to the. weft« 
wai;d bore away ; but Ihe ftaid till the night after, and 
then failed to Guernfey^ which* was out of the courfe of 
the voyage : That the captain went there for his ovni 
convenience, to take in brandy and wine on his own ac- 
count, after which he intended to proceed to Cornwall, 
^ That the night after flie quitted Guemfey (he fprung a 
kak, which obliged her to put into Dartmouth. When 
fhe was refitted ihe failed again, and proceeded for Hel^ 
ford in Cornwall ^ where it was always intended (he (hould 
ftop and take in provifions j but in her way, (he received 
further damage, and at her n^niyzl was totally incapable 



(a) Mr. Cowper^s report of this cafe dates Darwin to havf 
chartered the ihip to Brown the captain. Mr. Juftice ^«&#> 
in I T. R. 330, fays that the error (hould be corrcded by Rat- 
ing that the (hip was chartered by BronBn to Darwin, and not 
by Darwin to Brown, But it appears by the fubfequent part 
of the report that Darwin freighted the (hip from H^iHei. ' 
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of proceediog on the voyage, and the goods ixifured were 
much damaged. — ^It was attempted, on the part (tf the 
iicfendant, to prove that the voyage to Guernfey waa on ' 
account of JFiJiesy the owner of the (hip, and that the 
goods taken on board there were his property : But this 
evidence ,went little further than informatioB and belief, 
except that when the (hip arrived at Htfford the wine was 
delivered into his cellar* — Mr. Juftice AJhurfl^ who tried 
the caufe, told the jury tliat if the going to Guemfiy was 
\rithout the knpwledge of Dartuin^ it was barratry ; anif 
they ought to find for the pJaintifF: But if done with his 
knowledge, then it was not barratry : And if tliey (liould 
be of opinion that it was without the knowledge of jD^r- 
5W/I, tl\eji, he defired them to fay whether they thought 
it was with the knowledge of Will^ or not {a). The 
jury found for the plaintiff, and faid they thought the 
- Mt^^^o ^^ Guernfey was without the knowledge of Darwin, 
^vhom they looked upon to be the owner, but they thought 
it was with the knowledge of J^i7/pj.— Upon a motion 
Sot a new trial, two qucftions were made : Fir^, Whe- . 
ther tlie conduct of the matter, in going to Guerufeyy iox ^ 
, the.purpofc, and under the circum (lances, above Hated > 
' was barratry : Suppoiing thk to be barratry, then fecondJy s 
i whether, to entitle die pl^ntifF to recover, the lofs muft 
not have happened during the time of the barratry, or 
have been occafioned immediately by the zGt of barratry : i 

Here the goods were not ifeized for fmuggling, nor did 
the lofs happen till..after the aft of barratry.— The court, 
after two Arguments, were .unanimoufly of opinion that 
this was barratry. — ^They faid that if a (hip be let out 
generally to freight, the freighter is owner for that voy- 
age; but if tlierebe only a covenant to carry goods, the 



(a) There fcieins to be fome error in this part of the report. 
fhc firft part of the dire^ion of the learned judge taiej Ufor 
granted thzt Darwin was the owner. Jf fo, it could not be 
material to enquire whether the deviation was with, or withoat, 
the' knowledge of WtUes. It' would feem from the finding of 
ihe jury, that it had been left to them to fay which of the two 
was the owscn . 

G g 4 owner 
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«wner of &e (hip ipould have die dire Aion of< ixer, »nd 
the hiring of the mafter and mariners. That though 
. ' . WiUer waa /onginally the owner, and not being the in«r 
fured here^ every thing relating to him might be laid 
out of the.eafe, and that die jury, therefore, did right in 
confidering Darwin as owner pro hoc vice : Thstt Darwin 
being the freighter, and owner of the goods on bo^urd^ 
any fraud committed on the owner, muft be oommitted 
o|i him : Ibat the maftcr had agreed to go on a voyage 
from Lmdon to Sevilk\ Dartuin trufted he M^ould fet out 
immediately ; inilead of which he went oa an iniquitous 
V fcheme, totally didin^l from the purpofe of tlie voyage 
to SiviI/£ : that this was a cheat and a fraud on Damnn^ 
and was therefore barratry } which is not confined to 
the Tunning away widi the (hip, but comprehends .every 
fpecies of fraud, knavery, or criminal condu^l in the 
mafter, by which -the owners or freighters are injured \ 
, . and whedier the lofs happened in the a£l of barratry; 

that 'vh during the fraudulent voyage, or after, . «ias Im« 

material^^becaufe the voyage was cquaUy altered^ even 

' . , ..^ though there was no other iniquitous intent. But, indcr- 

pendi^ntly of this, the judges feemed to think that:the 

' lo(s, ii^ the prefent cafe, was fuftained in confiqueme^oi 
, die alteration in the vopge* The moment the (hip was 
carried from her right courfe, it was barratry, and -the 
lofs happexied in confequence* But fuppofing the lofs 
to have happened afiemvardsi the infured, if not protefied 
againft the barratry of die mafter, would have Ipft his in- 
furance by the fraud of the mafter; for it was clearly a 
deviation, and he could have no remedy againft the un- 
derwriters for a lofs in confcqucnce of a deyiadon. 
Though Kar- Though it IS a maxim in law that fraud (hall never be 

ntry rauft 5c. , 1% t n * f\* ■ «.t 

firiaiy (Moved; prcfumcd, but muft be ftnctly proved ; and it is a rule 
The ©rrtcr com- ^" qucftions of infurance, that he who charges' barratry 
inicted bamt^ muft fubftaiitiate it by conclufive evidence {d)\ yet in the 

■nffimi facie ^^ » . : . 

furacienr, with- . ' ■ ■ ■ ■■ ■ . ^ 

our ihewiag 

iM^<vr/tY/y, that [a] Baratanae crimen nunquam eft pratfumendum,.fedcoQ- 
* ^** Jcl c'udentiffimc probandum. Cqfaregu ^^lic, 1, n, 60 ; difc. taj^ 

n. $9; difc. 226, n. 6, Vid. Emrig* torn. i,p,j72. 

f,.; ' following 



owner. 
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-ifrilQwing c^fe h ^'us determixi^d ^t proof of* tlitrrmoEf. 
•ter's having carried the flup ootof the regnlaT oourfe of 
the voyage- for ibraudukxit ptnrpofes of his own,* is prifhd 
xfaciey fuficieiit to entitle the plaintiff to recover ; w^hofut 
' ihewing negfttivelf that he 'was not: the owner» or that 
any other perfon was the owper> or t^t th& was not dCfUf 
With the owner's eonfent. - « . 

Goods were infufcd on board the Zivtf Otfi, ^^^ If a/I poof 've 5 J- 

^ ^ J * furcd from /#* 

mafter, ^ at and from Jamaica to Nrof Or/eans/^-^ln^zn «*'^« ^ ^*^ 
a£tion on t|ie policy^ there were two eotmts in Ae decia* ta/a^rmcim^ 
claration ^ the ftrft aliedging a lofs by the barratry of the JSc'm^'J' •^ 
jnafter 5 tlie fecond by^ the perils of the Yea. — ^IJpoh ' thp j:oci up to that 
trial, it appeared that the Ihip was put up as a general ?©?« fraudulent 
fhip «t JanuRcay that (he failed on the Voyage infured iij ^^"^^ ^JS^t 
.May 1783. That the plaintiff, amongft others, jhipped awiyforthc 
the goods in qt|cftiof|, and in Jum following, arrived in ^iluy^^ 
the mouth of the Mijpjpph vhich leads tip to i^eit^ Or^- f-a. i« fu#kie«t 
liansy in Spanijh America, at ^e diftance of 35 leagues, iprrairy, vtcK- 
When the captain had got thus far, he dropped anchor, "'"^j^^^JJft "tbj 
and went in his boat up the river to New Orieam^ and, mafttr wm not 
0tt his. return, without carrying the ihip tp her port of 'frHghur.^*'^ 
deftination, ftood away for the Havannahf after which 
he was never heard of. It appeared that he had a priyate 
> mdventure of negroes of his own on board, which Aere 
wa8%reafon for fuppofing he intended todiipofe df at New 
Orleam\ bat finding it dif&cuk to do fo on account of 
an interdiflion by the Spant/b government againft the im- 
portation of. them diere, he went to the Havatmab in 
queft of a market for them. The defendants, without 
offering any evidepce, infifted that, upon the plaintiff's 
own fhewing, be cpuld not recover. Upon the firft county 
there was no evidence to (hew that the captain wa| guilty 
.of barratry > for mn confiat that he was not himfelf the 
ovftier or general freighter of the ihip ; or if not^ that he 
had a£led contrary to the dire&ions of the owner in going 
out of the original courfe : And as to the fecond cottnl;^ 
there fras a dear deviation which difcharged the under- 
writers. — Lord Kenyan who tried the c^ufe, was of opi« 
' nion diat barratry was fufi^ciently proved, and that there- 
fere the plaintiff was intitled to recover on the firft count, 

and 
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and the jury found accordingly. — ^Upon a motion for a 
new trialy the court were clearly of opinion that the evi- 
dence was fufEcicnt to fupport the verdiii. The fiiip was 
a general fliip, of wWch Rati was proved to be capfaht, 
which is primd facie evidence that he w.^.s not '^ivnerm 
There was no proof of his being owner; ami ic tliat 
faft were neceflary*^ conftitute the dc^fciicv of th- na- 
derwriter, the affirmative proof lay upon ]y\]. ] . -Is 
fame rcafon, if Rati had been general frc'^'.v "■ -.x. 
ought to have been proved by the defendant.— ^. . • vc 
Bven dropping BulUr Wo held, that the verv dropping of the ai. ' • !.i 
fraudiiicni vicwr, the mouth of thc Mijfijjipiy being with a fraudulent » Lv»', 
)i an aft of bar- ^^^^ ^^ ^Q^ ^f jparratrv. 

ratry. ... 

If a ftiip be infured for a term, in an^ lawful traJt\ 
wurd> ** in nrry and barratry be one 01 the niks mentioned m the po- 
hc\Mtrxt'^ln^ ^^^y> ^^^ underwriters are anfwcrable for barratry of the 
the policy, ft ill maftcr by fmuggling 5 for laicful trade in the policy means 

eiic iiifurer is li:!- ' , T n • n t 

bic, if the cap- the trade in which the ihip ihall be employed by the own- 
rnlryby/w«/|r.'*'' ers,.apd uotany unlawful commerce in which the captain 
g'ing on hh cxvn jj^^y ^g engaged without their concurrence. 

As, where a {hip was infured for twelve months, in ant 

fitnhy^ 3 T.R. lawful tradey to commence on her faihng from Sunderland\ 

* ^^' and barratry of the ma/ler and marifiers was one of the perils 

fct forth in the policy. — ^The declaration alledged, that tie 
{hip failed in a lawful trade from Sunderland^ and afterwards 
failed on a voyage from Ofiend to Sunderland, but pttt info 
the port of Shields^ where the mafter, in a barratmts and 
fraudulent manner, without the knowledge or confent of the 
owner, did fraudulently and barratrouily, import from 
Oflend, a quantity of fmuggled goods, whereby the (hip 
became forfeited, and was fciased*— To this the defendant 
deniurred, and iniifted that, as the infurance only ex- 
tended to I0&8 which the (hip might fuftain in a lawful 
trade ; the underwriter could not be liable for any lofs occa- 
fioned by an unlawful tradeywhtthcr it proceeded from thr 
91Q. of the mailer or owner ', and that the barratry infure4 
againft was fuch as might happen in a lawful trade^ as by 
deferting, finking, or running away with, the (hip.— But 
the court determined that if the owner condu^d himfelf 

with 



Chap, XIII. 5 6.] By Barratry. ^n 

with propriety, he was entitled to be iiKLenuiiiJed againil 
all the perils infured againft in the policy ; and that the 
words " any lanjoful trade" in the policy, m^ant the 
trade in which the fliip was employed by the oHvners. 

Every lofs muft appear to be a direi^ and immediate '^^^ inrwvr wiu 
confequcnce of the caufe to which it is afcribed by the Wt thelofs*hapr 
infured. We have feen, however* in the cafe of VaUeio ^^ ^"""J^ ^^l 

V voyage, though 

V. Wheeler (^i), that whether the lofs happen during the the barratry was 
aa of barratry, or after it, is immaterial. Yet, the fol- Z^tT^^jl^t 
lowing cafe will (hew, that, if a lofs do not happen within *°^^* 
the time prefcribed by the. policy for the duration of the 
rifk, the infurer will not be liable for it, though it be the 
undoubted confequence of the aft of barratry, 

A (hip was infured from Hamburgh to London j and it Zot^y^rV. qfi*y, 
appeared that, in the courfe of the voyage, the maftcr '^•*^-*S2i 
committed barratry, by fmuggling on his own acco|int, 
on the Englijh coaft; that on the ift of September 1785 
thrf fliip arrived at her moorings in the Thamesj where (he 
remained in fafety till die 27th, when (he was feized for 
the fmuggling above ftated, and the owners, upon their 

petition, had leave to compound for a fum of money. 

Upon this cafe it was determined that though, by the 
cxcife laws, the forfeiture attached the moment the of- 
fence is committed, and the (hip may be feized at any 
time afterwards, and that the barratry was committed / 
during the voyage\ yet, that the underwriters were not liable 
for this lofs ; for the law of infurance would be left un- 
fettled, if the liability of the infurers were to be continued 
for any other time than that prefcribed by the policy. 

The offence of barratry fo mifchievous in itfelf, and How bniT^try 
(b injurious to commerce, is punifliable as a public ot ^*^ *>«?""»*«<* 
fence, according to the degree of guilt of the; oflendcy, 
by every commercial ftate in Europe. 
^ In France^ any fraud praftifed by the mafter or m^^ . 
rincrs, with or without the privity of the owners, ahd *" '^*'"'* 
frauds committed by the owners themfelVes, are, as we 
have afaready feen, accounted barratry, and are puniflied 
with exemplary fcvcrity. It appears by the cafe of Nutu 



{a) Sup.4j4. 
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T; Bourdieu (a)> that the captain of a fliip was fenteneed to 
ttit gallics for life for figning falfc bills of lading, in order 
to change the ropge and carry away the goods : And 
ihe owner, who was convifted of being an accomplice in 
this crime, and of robbery in caufing the (hip to be 
Cl^ed to a wrong port, and .converting the goods on 
lH>ard to his own ufc, was fenteneed to the gallies for. 
I fire years. 

How oflfences of this nature are punifhed by the Taws of 
this country, will be (hewn by the laft fc£tion of the prc- 
fpit chapter. 

Seft. 7. 
Of Lofs by average Contributions. 

THE fubje^ of average is a branch of marine, law which 
does not properly make a part of the law of iparinc in- 
furances. But as infurcrs, by the general words of mod 
{>olicies, are liable to indemnify the infuted agadnit thpife^. 
contributions which are denominated general average^ the 
fubje£l of average muft often incidentally occur in the 
confideration of partial lofles; it will therefpre be ne- 
ceiTary, in this place, to take a curfory view of this fub« 
je£t, and of the regulations by which averages are gc* 
ncrally underftood to be governed. 
Avenge what . Average (^) is a term ufed in commerce to fignifyji. 

contribution made by the owners of the (hip, freight^ and 

goods on board, in proportion to their re(pe&ive intereftst" 

towards any particular lofs or expence fuffained for the 

general fafety oi the (hip and cargo ; fo as that the particn- 

larr lofer may not be a greater fuffcrer than * the owners of' 

' the Ihip and the other owners of goods on board. Thus,' 

In what cafei where the goods of a particular merchant are thrown 

averase cpiitri- Qycrboard in a ftorm to fave the fliip from finking, M4uch. 

hutionf btcome * ^ 

payable. ■ ■ « ^ 

[a) 1 T- R. 323, fup. 450, — (*) Average is dcHVed ftoBjl^ 
the latin word avcragsumf which comes firom the verb stv^mrd^ 
t» carry* and originally iigntficd a fcrvicc which the tenant" 
owtd to his lord, by horfc or carriage. It is faid to bate be<MP. 
introduced into commerce to (hew the proportion and allotmenC. 
t^ bf .paid by every man according to his goods tarried. Caw J. 

nay 
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nutf ic^.U^^rfully <Jp»c (a) ;,or where the maftsi. cables^ 
anchofSs or other furniture of the {hip are cut away or de* 
ftrojred} for the prefcrvation of the whole {b).\ or money 
or goods are given as a compoiition to pirates to fave 
the reft; or damage is fuftained in defending the {hip 
againft an enemy or pirate ; or a ranfom, (when that is 
legal) 9 b agreed to be paid to an enemy or pirate for 
!iberating~tlie {hip ; or an expence is incurred for phylic 
and attendance in curing'the officets or feamen wounded 
in defence, of the {hip ; or in reclaiming the {hip^ or 
defending a fuit in a foreign court of admiralty, and ob^ 
taining her difcharge from an unjuft capture or deten- 
tion. In thefe, and the like cafes, where any lofs is fuf- 
tained, or any expence fairly and hon&Jide incurred, to pre-> 
Tent a total lofs, fuch lofs is the proper fubjeA of a general 
contribution, and ought to be rateably borne by the own- 
ers of the {hip, freight, and cargo on board, fo that the lofs 
may fall equally on all. This ju{l and equitable contri- 
bution is called general or grofs average, the regulations 
of which are found in aImo{l every fyftem of marine 
law (r)« Omnium coninhutiwe farciatury quod pro cmni^ 
bus datum efl.-^^JEqutffimum enim ejiy commune detrimentum 
fieri xorum qui propter amiffas res aliorumy confecutt funt ut 
Pierces fuas falvas habuerunt {d). 

This is the original and proper meaning of average. Gcaenl aver- 
When nnderftood in this fenfe, it is called general^ or **** 
irofs average, becaufe it falls generally upon the whole or 



{fl) 12 Co. 6s» Mmtf^t aXt.—(b) Si arbor vd altud navis ia- 
ftnimcntum, removendi communis pcricult caufa dejcflum eftp 
contributio dcbetur. ff. Leg. Rhod. L. 3. dc jaA. Vid* 
Mottoj, b. 2, c. 2, § 6. But if the lofs of the maftsi anchorii^ 
{ails, &c. be occafioAed by mere flrefs of weather, this is not 
a general average, but the lofs falls on the owner. Le Guidon^ 
di. $% art. 20i— (r) Vid. Mo. 297. Show. Ca. pari. 19. 
^awe*\€% mete. 148,1 Mag. 64, a Mag^ 96, 183, Midhjp 
U.2,.ca, {6, 12, £ Leg. Rbod^ art. 9. Laws of m/b.^ 
art. so. Laws of 01. art 8. See alfo the oidinancet of the 
djArent GOmmercial flatcs, as colk&ed by Magens.^d) ft. Leg. 
Ri^d* L. I. dejad* 

\ - 
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P.'iiticulir ave- 
rage. 



Jetty average. 



Such pctrt aver- 
ages asaie the 
ufual chniges of 
the voyage are 
not a charge on 
the tnfurers. 

Otherwife if 
ihey have«been 
occafioned by 
iVrefsofweather^ 
Jic. 



Average contri* 
button s can only 
be cl»inacd 
where the facri- 
Hce was abfo- 
'^ lutcly necefTary. 



And where it 
appears to have 
conduced to the 
prefervation of 
Che fhip. 



grofs amount of th^e fliip, ^reight» and cairgp) and alfo to 
diftinguifli it from what is often, thongh iinpropcrly 
termed particular average^ but whichy in truth, means a 
particular, and not a general lofs, a^d has no afEnity ta 
average properly fo called. 

Befide thefe, there are other fmall charges called petty 
or accuflomed averages. Such as pilotage, towage, light* 
money, beaconage, anchorage, bridge-toll, quarantme> 
river-charges, Qgnals, inftrufiions, caftle-money, pier.« 
money, digging the ihip out of the ice> &c. When 
thefe petty charges are incurred tn the ofual courfe of 
the voyage, they are not confldered zs ^ lo/s within the 
meaning of the policy, but only a neceffary and ordinary 
txpence : But if incurred for any extraordinary purpofe in 
the voyage, as to provide againft any impending danger, 
or in confequence of the Ihip's being driven out of her 
courfe by ftrefs of weather ; they will then be deemed 
grofs or general average, for which the infurer will be 
liable (<j). 

A contribution upon a general average can only be 
claimed in cafes where, upon as much deliberation and 
confultation between the captain and officers as the ocr 
cafion will ddmit of, it appears tliat the facrificc, at the 
time it was made, was abfolutely and mdifpenfably ne- 
ceffary for the prefervation of the fhip and cargo* Some 
have even gone farther, and have faid, that the faving of 
the fliip and cargo mufl appear to have been in fact 
owing to fuch facrifice.(i). But this, befides being ia 
Bioft cafod incapable of proof, is quite unreafonable and 
imjuft. 

A lofs which does not evklently conduce to the pfc- 
fervation of the (hip and cargo, is not a proper ground 
for an average contribution : As if a pirate, hav;ng made 
himfelf mailer of a (hip and cargo, take only the gooda 
of a particular perfon {c) ; or if fome particular goods be 



{a) Vid. I Mi^. 7a* a Mag. ^^%.-^{l^} Beawet 148.-* 
(c) MaL lex merc> I09« 



damaged 
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damaged in a ftorm ; in fuch caft^s the reft (hall not be 
. contributor^ [a). So, if upon the apprehenfion of an 
enemy, fome goods are landed and fecured on fliore, and 
flic reft taken ; the owner of the goods taken fliall not 
have average of the goods faved ; for the falvage of thefe 
IS not the caufe of the taking of the reft j ncith<5r was 
the taking of thofe the caufe of the falvage of the goods 
faved {S), 

So, it muft appear that the Ihip and the reft of the Qjjp ^^^ ^^^ „j^ 
car 0:0 were in fad faved: For if goods be thrown over- offi'^'^cargowere 

° , ^ * , . in faft faved. 

board in a ftorm, and the fliip afterwards perifli in the 
fame ftorm there ftiall be no contribution of the goods 
faved, if any ; bccaufc the objeft for which the goods 
were thrown overboard was not attained- But if the 
fhip be preferred by the jettlfen, or throwing goods over- 
board, and continue her courfe^ but is afterwards loft ; 
the effeSs faved from this laft misfortune, if any, fliall 
contribute to the lofs fuftained by the jettifon •, becaufe 
to that their prefcrvation was once owing fcj. 

Upon tlie fame principle, if a fliip, upon her arrival ifgo^s,putijuo 
' at the mouth of a river or harbour,^ be found too deeply iucTih^pto" 
laden to get over a bar, or to fail up, and the captain, g^t upa river, be 
to lighten her, put part of the cargo into lighters, and coairifautc: bLi; 
thefe Kditers are loft: the owners of the fliip and the ifthcfliipbc 

^ ^« ^ ^ ^ lill,lhc goods 

•remaining goods fliall contribute to this lofs ; becaufe the in the iighrcr* 
removal of part of the cargo from the fliip into the ^yj^ "^' comn. 
lighters was for the general benefit- But fliould the fliip 
be loft, and the ligliters he faved j the owners of the 
goods preferved in the lighters fliall not contribute to 
this lofs, becaufe the fliip could not be faid to have teen 
loft for the prefcrvation of the goods in the lighters, and 
becaufe it is a general rule that a , contribution is only 
due when the fliip and the remai^ng cargo come fafe 
to port {d). „ 



(a) R. My. 197. — (h) R. Show. Ca. Pari, 20.— (r) 2 Mag. 
96, 240. Ord. Lovb XIV. tit. contrib. art. 15, i6» Semb. 
coat. I Afj/- 56. Vid. Siows Ca. Pari. 20. Mo, 297.-"* 
(J) Vid. I Mfi^, 56. Maljncy 109, 1 10. 

I If 
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^ If a Hup be wquftlj captured and carried into a lb-> 

TTckc* ttiga port, it is (aid that^ not only the charge of tc-^ 

2JjJ^Jj^^- claiming her, but alio the wages and expences of tho 

^wtfaaif ihip's company dnringdie detentionjihaU be brought inia ' 

gcacnasfcrasc a general average («)• 
wimhcr lucb It is alfo (aid, that where a {hip is forced to enter a 

Ifti^^fe^ P^ ^ ^P^ ^ danugc ihe has fuffered in a ftorm, 
tofftMtopoft being unable to continue hpr Toyage without apparent 
aonD^beagciic. "% of being loft; that, i^ fuch cafe, the wages and 
jiiavcngc provifions for the crew, from the day it was refolved to 

fieek a port to refit the Teflel, to the day of her depar- 
ture from thence, with aU the charges of unloading, re- 
loading, anchorage, pilotage, and every other expence 
incurred by this neceflity, (hall be brought into a general 
average (^). 

Though this point has never yet been exprefsly de^ 

dded in any Englifb court of juftice, yet the principle 

feems to have been acceded to at di£ferent times by judges 

of great authority. 

Upoo 1 policy Thus, where an adion was brought upon a policy on 

to the fliip, J fljjp^ ^Q recover the amount of wages and provifions 

fliip wa« under expended during the time (he went from Bengal to Bom- 
cJnoned by Jr^ ^^J ^^ repair ; — ^Lord Mansfield^ as he frequently did af- 
extTMTdiiwry tcrwatds on fimilar occafions, decided that, as the in- 
be recovered. furance was OH the Jbip only, and the claim was for 
Lmtew^drCur^ wflrg^//, the adion could not be maintained. But he faidt 
//»jf, at N. P. that there might be cafes where exceptions to the gene- 
Piiri ^is- ^^^ "^^ ought to be allowed ; but that, in ord^ to cod- 
But there may be 15 j^^ ^ ^j^Cg j^g excepted^ it muft appear that the expence 

eiceptionf lu ^ ' * * « 

this rule. w^s abfolutely neceflaryy and occafioncd by fome of the 

perils mentioned in the policy. 
If a fliip be In the cafe of Da Co/la v. Newnham (r), Mr, Juftlctf 

?nio*^rMo re- ^^l^^ c'^^^^ ^^ ^^^^^ paffage from Beawesy and though 
pair, the chargcf \^ ^j^g ^Qt ncccflary, hc faid, to determine that point 

of unloading and , ' ^ ^ * 

le.ioaduif the then, he fccmed difpofed to concur in it. It was, how* 
«r^nc« tf^tb« ever, determined in that cafe, that where a (hip is obliged .^ 

Kpair are a ge- ■ 

RCfal avccagc. 



(if) Bta^es^ 150, I Mag. 67. Vid. Ord. of Loms XIV, 
tit a'MrUs, art. 7.— (*) Bcawei 150.— (*) a T. R. 407, poft. 



i 
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to put into port to repair, and thls^ is necefiary for th^ * 
fafety of the whole concern, the charges of unloading^ 
re-lOading, and taking care of the cargo, and alfo the 
wages and proviGons of the wotkmen hired for the^r^* 
pair, t>ecome a general, avetage. This decifion comes 
very nttir, in principle, to the doftrine in Beaives : The ■' 

only diffetaice confifts in this, that Beawes allows the* .^ * 

wages and provifions of the feamen, during the interrup- 
tion, to be brought into^ general average : But in Da - ^ 
Co/ia V. Newrtham^ the crew were difcharged at the place 
where the ihJp was repaired \ and therefore it was not 
neceilary to decide that point. , ^ 

No injury occafioned by hicre fea-damage can be the Evayinjuiyac* 
proper fubjeft of general average. As if the fliip be (ea'dama^if 
ilamaged in her hull or in her rigging, the goods on board ^"^J^^* P*'^*"'*' 
ihall not contribute for this. For the fhxp is like any 
inftrument ufed by a workman in his trade. If, in 
doing his work, he breaks his hammer or his anvil, he 
can claim no fatisfa£tion for this from his employer. 

* Si confervatts mercibusy det£rkr faHa Jit navis^ out quid 
^ exarmaverity nulla facitnda eft collatio : ^uia difftmilistarum 
^ nrum catifajity qu£ navis gratia parentur^ ei earum piro quU . 
*^ bus nurcedem aliquis acceptrit. Nam etjifaber incudem aut 
< maleufnfrejerit ; mnimputaretur it qui Iccaverito^. Sedji 

* vpluntate veBorum^ vfl propter ali^uem tnetum^ iddttrifnentum 
^faBumftt ; hoc ipfumfarciri tpaHet (^ )\ 

Upon the fame principle if a fliip fpring a. leak in a 
florm, by which goods on board are fpcnled \ this is k 
fimple or particular average, or particular lofs^ and not 
the fubjeft of an average contribution (^}. 

Bat in a late cafe, where the captain cut . the (hip's cable The ownen of ■ 
and made other facrificcs of the fliip's tackle and furniture, «*«.*»? "»»y 

* ^ ' maiiitatn an ac- 

to prevent her from being cail avt^ay in a i)u>rm ; and alfo tton agninft the 

employed and paid a number of men to keep the fliip, on b«ird,*^o"re- 

which had been damaged in the ftorm, free from water, in ««vei a contn- 

#rder that a cargo of corn which was then on boarxi might £ce«ortheihip'V 

.4t)ickle, and c&- 



<it»*^t'^^m^m'mm^^m^g^m»t^ma^a^\ 



pencck incurredy 

(a) Dig. L 149 tit 2> de leg. Rhod. de jad* S u-^fh) Con- to &▼« th« mt*. 
Jibta dtl mtrtf cW 63, rid. alfo ch. igj, 194. Lf G^Umi, j^^^JT^J 
ibIu 5, art* Z9» Laws of Wifhuy^ art* it. Rntuiic oavib. other?v.Prr^ 

Kk not "•• 
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[Book I. 



What tbifift 
Ihall be Ibble 
to cootribute to 
a g^Dcnlavcr- 



Wlutiot 



It ii the cap- 
taio'i duty, on 
liu arrival in 
port, to fettle 
the contribution* 



Kemedy agamft 
the captain for 
ncgl^^ting to 
adjuft the aver- 
age, or Co coiledl 



not be damaged; it was determined that thb was a 
general average, and that the owner of the ihip sugfat 
maintain an a&ion at law againft the owner of the corn, to 
recover his contribution. , 

As to the things on board which (hall be liable to con-> 
tribute to a general arerage, the rule feems to be, — 
that the (hip, freight, and every thing remaining on board 
that can properly be deemed a part of the cargo, fliall 
be fubje£^ to this charge \ and therefore money, plate, 
and even jewels, thou^ their weight could not have in* 
creafed the danger of the fhip, muft contribute aceord- 
ing to their value; becaufe the facrifice was as necef- 
fary for their prefervation, as for that of any thing elfe 
OB board (a). But the perfons on board, their wearing 
apparel, the jewels or ornament^ belonging to their per* 
ions, ihall not contribute (^). Neither are feamen's 
wages liable to contribute (r). If it were otherwife, fea- 
men might fometimes be tempted to refill when a facrifice 
is neceflary for the general faf^y. 

If the ihip efcape the dangers which made the &crifice 
neceflary, and arrive at her port of deftination, the cap* 
tain regularly Ihould make his protefts; and he, with 
ibme of the crew (J), muft fwear that the goods were 
thrown overboard, money paid, or other lofs fuftained, 
for the Safety of the ihip and goods, and for die pre- 
fervation of the lives of thofe on board, and for no other 
caufe (f). The average, if not fettled before, ihould tlieir 
be adjufted, and it ihould be paid before the cargo is 
ilanded \ for the owners of the ihip have a Iten on the * 
goods on board ; not only for tlie freight, but alfo t9 
anfwer all averages and contributions that may be due {f) • 

Should this be negle&ed, the particuhr fufferer is 
not without remedy. As it is the duty of the captain 



■•u. 



(a) 1 Mag. 62, MoUoy^ tit. Avcn § 4. Per 2?«i/Arr, J. in Ptf- 
iersv. Miingan, at N. P. after M. 1787.— /^4/Vtd. il/WAy, 
i. 2, c 6,1 4, 1-eg. Rbod. f 2, art. "8. Leg. Okr. art.'S. Leg. 
Ipyi, art. 20. Ai to freight» lid. -» T. R. ^orj^'^fc) 1 M^g. 
It.'^(d) Mai. iea mere. 115, fays, mnih mofifari^ iU^- 
fOHj^^sJ Seawfs 148. Jl/«%,l.'a, c. 6, §a. Mal.htlk. 
it^.— (/) Mai. L. M. 113^ 

o to 



Chap. Till. S 7.3 ^y aijerds* CoiUribtaim. 4SJ 

*%o detain the goods on board till the contributiQA [be 
made, an action vrould> I conceiyei lie againft him, or 
againft the owners, for a negle£fc qf that duty* If the 
lofs was in money paid, an a£tioil on the cafe for money 
paid, would unqueftionably lie againft each perfon bound 
to contribute for his fiiare : If in goods, a fpecial action 
on the cafe founded on the cuftom of trad^ ^ould lie 
againft each perfon liable to contribute (0)1 or a bill 
in equity might be filed againft them alL 

The mode of afcertaiaing the amount of each perfon's Hovtheamoant 
contribution, is not very accurately defined ia our la^^k thin of the^ * 
~It is ufually done, upon the fhip's arrival at her port Sbc^fltSe^i 
pf difchargC) by afcertaining the neat value of the fliip^ 
freight, and cafgo, as if nothing had been loft, but ali 
had anived fafe ,(^). Thefe ^re to be v^ued at the price 
they would fetch in ready money at the port of difcharge ^ 
and the neat amount, after ded!u£ling all .ch;irges» is the 
fum which is fubje£l to the contributioxi {c). And 
each pesfon^s fhare pf the lofs will bear the fame pro* 
:(>ortion to the Value of his property, as the whole loff 
bears to the aggregate value of the flup, freight, and cargo. 

Difierent foreign ftates have eftablifiied a variety o£ I(twbat4cre« 

, . * , . 1. • 1 «. the ihrp flwll b« 

polkive regulatuMis, as to the ofgree Ux which the ihip lUbie. 

ihall be liable to contribute. Some, as in England, make in England the 

the &ip contribute for her full value and the freight {d)\ former fJii vaiM 

others, for half her value, and one third of the freight; *n<*^rei{ht. 
4»thers again, for half the value of fhtp and freight. 

In England t the (hip is valued at the price {he was ApdOieihaUb* 

worth on her arrival at her jiort of delivery j and almoft pjlice ihe was 

all foreign ftates follow the fame rule le). The value of worth on her «r. 

*> ^ rt . nval at her port 

the freight IS the clear fum which the ihip has earned of delivery, 
after feamen's wages, pilotage, and all fuch other petty i,"vaUwd « dit 
charges as come Under the denomination of petty averages, wmcd o^Lct ** 

*: '. ■ arrival there. 

faj Mo, 297, Skow. Ca. 4?art. 19, R. Sifiley v. Pre/grave, 
I EqJI tiOy fup. ^€$^^b) It is nccefiary to tal^e ^he goods loft 
into this account, otherwifis the owner of them would be the 
i»iify peifon who would not be a \KXtt»*^(e) Vid. i Mag, 69, 
IfMoy, tit. Ai^r. fiS^'^d) Xpn^Aergf Hamlmrgbf 2Xk^ Copen* 
ttgg9. Vid. ;? if^» ;ip7, 2$f, 339«r* (/) z Mag, utfi^q^ 
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are deducted ( of which the cargo bears two thirds, and 
the fliip the remaining third. 
Howthejettifon ^s to the mode of valuing ihp jcttifon, the rule of 

fliall be valued. • -, , ' . , » • . ° /»• .• 

the Roman law is, * Portio autem pro ajttmattone rerum 

* qua falva funt^ et earum qtut amijpe funtf prstfiari folet* 

* Nee ad fern pertinety fi A^f, 'qudt amtjpt fa^U plurU vf- 

* nire poterunt; ' quoniam Jttrimenti, non lucriy Jit pra^ 
^Jtati'6* ' SeJ in his rebus ^ quorum nomine conferendum efly 

* aftimatio debeat haberi^ non quanti empta fiftty fid quanti 

* 'oenire pojfunt (a). In England it was formerly the cuf- 
tom to value goods ^t prime co/fy if the lofs happened be- 
fore half the vopge was performed \ but if after, then at 
the price they would' have borne at the port of delivery (A). 
But that diftihdion b exploded, and it is now the fet- 
tled pradice with us^ to eftimate the goods /loft at the 
price they would have fetched at the port of delivery, on 
the (hip's arrival there, freight, duties, and other charges 
being dedu£ied (r). 

Under the gene- Thefe contributions, under the general words of the 

ponl^,\hiinfurer policy, are a charge which the infurer is bound to pay ; 

is bound to pay ^^^^ j( makes no diiference whether the infured pay to- 

tributioas* wards, or receive, them : He ought, in either cafe, to 

* 

bear his proportion of the general lo(s, and that muft 
fall on tlie infurer. The dodrine of Roccus is, * Jaciu 
^fa5loy ob maris tempejlatemy pro Jublevanda naviy an tent^ 

* antur ajfecuratora ad fdvendum ^^itnationem rerum jac^ 

* tartim domino ipfarum P Die eos non teneri, quia pro rebi4S 

< jaBis Jit contribution inter omnes merces habattes in ilia navi 

* pro folvendo pretio domino iffarumy et ideoji ajjecuratus r#- 

* cuperat pretium rerum jaStaruniy non potefl agere contra 

* ajfecuratores \ tamen tetientur ajfecuratores ad reficiendum 

< illam ratam a portionemy quUm folvit affecuratus in illam 

< contrihutionem facitndo inter omnes ^ habentes merces in ilia 

< naviy qua' portio cum non recuperet ur ab aliisy babetur 
^ pro deperditay et proinde ad illant portionem temt^vr njfe- 

* ci/watores (d)! 



(4) ZXj'.' lib. 14, fit. a, De lege Rhod. Jlc jaau, ; 4.*- 
(*) Mid. 2m Mete. i«8.— (0 MoWojy tit. Aw. $ 15. VM. 
ajifo^. lOQ, 285, 339.— fi) SiQemM h. u n. 6a. 

Scft* 
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Sea. 8. 

« 

Of Lofs by the Eitpence of Salvage. 

AS the expence of falvage, like average contributions, 
is a charge for which the infurer is liable, within the 
meaning of moft policies {a)y the fubje^l of falvage muft, 
like that of average, fometimes incidentally occur in the 
<:onfideration of partial lofles; and therefore it will be 
proper, under this head, to enquire in what cafes, and 
to what amount, falvage (hall be a charge upon the 
infurer. 

Salvage originally meant the thing or goods faved from Salvage what 
ihipwreck or other lofs; and^in that fenfe it is generally 
to be underftood in our old books. But it is at prefent 
more generally underftood to mean the allowance made 
to thofe by whofe means the (hip Or goods have been 
faved from the effeds of (hipwreck, fire, pirates, enemies, / 



lair 



or any other lofs or misfortune. At common law, the Ax common la 
party who has faved the goods of another from lofs or any itfn un the thms 
imminent peril, has a lien on the goods, and may retain ^cntof ILw^c. 
them in his poflcffion till payment ^ a reafonable falvage, 
like that which a taylor, an inn-keeper, or a common 
carrier, has upon the clothes, the horfes, or the goods 
of his cuftomer (^). 

Every maritime ftate has certain regulations to afcer- How the ex- 

• . 1 r 1 i /• 1 \rt «. « pciKc of faivaye 

t^m m what cafes, and to what amount, falvage Ihall be i, regulated ui 
paid. To attempt to give an account of all fuch regu- ^'*^'^'^* 
lations, in foreign countries, would be more a work of 
curiofity than of utility. — It will be fufEcicnt for our 
prefent purpofe, to ftate fliortly tlie regulations which 



(ii) The policy t in cafe of lofs or misfoi^une, authorises the 
infured to fue and labour for the recovery of the thing infured, 
ft» the charges whereof the infurers engage to contribute.— 
(b) Per Hok, . C. J. in Hartfyrt y, J^ius^ i Lord Ray. 393 ; 
z £alk' ^S\ i Vid. Emcrjs. toni. 2, p. 202. P^Mer^ b. t« a. 134. 
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tftdnkt. 



By T2 An- ftat. 

2. C. I&y $ 2* 

Pcrfons cm • 
ployed in the 
falvagc of fltipsi 
&c. (hall within 
30 days be paid 
a reafonable re- 
ward. 

How this f^all 
be fecured to 

them. 



If the parlies 
<Kfagrcc about 
the ^aniuvif 
three neighbour- 
ing jufti9es (hall 
idjuft it. 



How the goo^s 
faved fhall be 
difpofed of, if 
%Q owner appear. 



the law of England has cftabliflicd on this fubjed, and 
which will be principally found in bur ftatutcs; fomc 
of which are of very anticnt 4ate {a). But the regula- 
tions which arc now principally in force, arc found in 
the llat. i^ An. ftat, 2. c. 18; and fubfequent aa^ made 
for the proteftion of (hips and goods ftranded on the 
coiifts of this kingdom. 

That ftatutc, after direfting the means to be employed 
for the prefervation of ihips ift diftrefs, ena^s, (§ 2.) 
Tliat, all perfons who (hall be employed in prcferving 
ftiipS or vcffcls in diftrefs, or their cargoes, (hall, with- 
in 30 days after the fervice performed, be paid a ream 
finable reward for the fame, by the commander or 
other fuperior ofEcer, mariners, or owners of the fiiip 
or goods (b faved 5 and in default thereof, the fliip, 
veffel, or goods fo faved ftiall remain in cuftody of the 
colleftor of the cuftotns or his deputy, until* all charges 
(hall be paid, and until all pcrfons fo employed fliaU 
be reafonably gratified for their trouble j or good fecur 
rity given, to the fatrsfaftion of the feveral parties that 
are to receive the fame. And in cafe the commander 
or other fuperior ofl&cer, mariners, or owners, of th^ 
Ihip or goods fo faved, ftiall difegree with the fai4 
officer of the cuftoms, touching the money dcferycd 
by th^ perfons fo employed, the commander of .the 
ftiip faved, or the owner of the goods therein, and tht 
faid officer of the cuftoms may nominate three ndgh- 
bouring juftices, v(ho ihall adjuft the quantum of the 
gratuity to be paid to the feveral perfons ading in the 
falvagc of the Ihip or goods •, and fuch adjuftment 
^ ihall ^ btedix^g to a|l parties, and fliaU be recpvcraWc 
4 in an aftion at law to be brought by the refpeaivc 
f perfons to whom the fame (hall be allotted by the juf- 

< ticca/ And in cafe no^pctfon fhail appear to make hi^ 
♦ claim to all or any of the goods faved, then the chief 
i officer of the cuftoms of the neareft port, ftiall apply 

< to three of the neareft juftices, who ftiall put him .0^ 









{omp 
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feme refpoiifible perfdn in pofibiBon of- fbch gooda» 
fach jafticen taking an account jthexcof m writings to 
lie figtied by fuch o£Elccr$ of the cnftoms ; and i£ the 
goods fhall not be legally claimed witlun la months 
by the right owners, they fhalt be publickly fold, or 
if perifliable forthwith fold, and the produce of the 
fale, after all charges dedu^ied, Mrith a fair account of 
the whote, fliall be tranfmitted to the Exchequer^ there 
to remain fbr the benefit of the owner, when appear- 
ing ; who, upon affidavit, or other proof of his right, 
to the fatisfaAion of one of the barons of the coi^ 
fhall, upon his order, receive the fame out of the 
Exchequer. 

This ftatute alfo prefcribes the punifliment to be in- 
fliflcd on pcrfons guilty of plundering or deftroying fliips 
in diftrefs. But this being found infufficient to reprefs 
thefe barbarous pra£lices, the llat. 26 G. II, q. 19, has 
ena£ied a variety of further regulations for the more efr 
fe^ual punifhment of ofienders and the better prote^69 
of (hips in diftrefs. 

On the fubjefl: of falvage, the 5th fe&ion of this aft 
provides, that, < In cafe any pcrfon, not employed in the 
falvage ' of the (hip or gogds, fliallj in the abfence of 
the perfons fo employed and authorized, lave any fuch 
ihip or goods, and caufe the fame to be carried, for 
the benefit of the owners, into port, or to any near ad^ 
joining cuftom-houfe, or other place of fafe cuftody, 
immediately giving notice thereof to fome magiftrate 
or cuftbm-houfe, or excife-officer ; or (hall dilcover to 
fueh magiftrate or ofiicer where fuch goods are wrong* 
fully bought, fold, or concealed, then fuch perfon ihal) 
be entitled to a reafonable reward for fuch fervices ; 
** to be pard by the mafter or oveners of fu6h veflys or 
goods; and to be adjufted in cafe of difagreement 
about the quantuniy in like mann«r as the (alvagtf 
IS to be adjufted and paid by virtue of the ftat. 
12 Xn/ 

. ^ And by $ ^, < For the better ^lilbertaimng the falvage 
{ to be pRi4 tf) £Ui6i»pce qf t|»s ^ the fermei; ^% 

B h 4 ^ the 



B3r 16 O. il^ • • 

c. 19, J 5- 
Pcrfon t,thouKif 
nt^tnifjy^ in- 
tiM falvage, wb* 
(baUfave any ' 
Aip or goodly or 
give notice of 
any goods un» 
lairfulJy bought 
foldy or con- 
cealed, fliall hm 
intitlcd t« Cal* 
vag«. 



By $ 6, Th« 
neareft magif- 
trate, colleftor 
of thr cuftoxofa 
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O/l^ 



IBvkl, 



or chief confta- 
M< diall call a 
mecnnf oi the 
ihtr'ifff magif* 
tratesyicc. five 
of whom may 
employ pcrfoQt 
for (aviuf (hips. 



And examine 
perfoni on oalhy 
ice. toailjuft the 
mtntmtmm oi U\* 
vagt, 

$uch ma^ftntf , 
Jcc. te have 4S. 



Ay $'7f if the 
fahr^e be not 
pakiy orficDrliy 
f nrcn.wrrhin '^ 
dayt, theyiliter 
of the otiftf»mt 
"full laife money 
by billufMleof 
theAipoTfoodi 
faved, redeem- 
able on payment 
of principal and 
4 fer cetii, to* 
tereft. 



< » 



&e juftiee, thayor, baiKffii ooUefioF of <fac caf^smsy cr 
chief conftable^ who flu^lHse* neareft ta the pkoe .where 
the (hip or goods fl^U be ftranded, ihall fofthwidi give 
publick .notice for a me|tingj to be held ac fbon as po£- 
GblCf of the Qitriff, or Us deputy, the jiiftiees^ mayors^ 
or other chief magiftratesof towns, coroners, or com* 
Quffioaet^ of the land tax, or any five or more of 
thenii who ^re required to giye aid in the executioii 
of this and the former a&, and to employ proper 
perfoQS for the faving of (hips in diftrefe, and fuch 
(hips and effcGts as (hall be (Iranded or caft away^ 
and alfo to examine per(bns on oadi touching the fame, 
or the falvage thereof, and to adjuft die quantum of 
fuch (alvage, and diftribute the fame among the per- 
fons concerned in fucK falvage, in ca£e of difagree- 
ment among the parties, or the faid perfons \ and that 
every fuch maglilratCy S:c. attending and adiag at fuch 
meeting, (had be paid four fluUings a day for his ex«- 
pences, out of the goods faved by their care or. direor 
tion. — ^Provided (§ 7.] that if the charges and rewards 
for falvagej dire£l^d to be paid by this and the former 
a£l, (hall not be fully paid, or fufBcient fecurity given 
for thc^ame within 40 days after the feryices peiw 
formed, the ofRcer of the cuiloms concerned in fuch 
falvage (hall borrow or raife fo much money as (hal} 
be fufficicnt to pay fuch charges, or any part thereof 
remaining unpaid, or not fecured as aforefaid, by or 
upon one or more bill or bills of fale under his hand 
and feal, of the (hip or veiTel, or cargo faved, or fucl^ 
part thereof as (hall be fufficicnt, redeemable qxi pay* 
ment of the principal fum borrowed, and intereft at 
4 per cent, per annum S 
There are many other regulations in this ad, as to the 
perfons by whom this and the former adl (hall be put ix\ 
force, and as to the deteflion and puni(hment of of-, 
fenders. Tlie foregoing cxtra£ls which have been mad^ 
fbr the purpofe of Chewing that, by our law, the falvage 
of fhips or goods ftranded 0^ caft away is a reafomibie^ 
fatisfa€bion Xq the per(bns employed in faving and pro- 
leaking them for their labour 1 to be eftimated^ not ac- 

5 cording 
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Msding to tiiar own aibkrary vill» . but by perfons of the 
' firft Tcfpc^labilitj in ani M»r the place where the misfor- 
tune happens. 

With refpeA to faltage in the eafe of recapture by How iaivag* 
the marine law of Bnglandj ta pradtifed in our courts of «^4ttUtc^ bf 
admiralty pr^ous to any parliamentary regulations^ if J*>«"*f>n«iaw. 
the (hip or goods were retaken before condemnation^ 
tiU which time die jut f^mpui ccmtinued, the original ll 

owner was eptitkd to have reftitudon decreed to him^ on 
payment of a reeftmaiU Jedvage to the recaptors. But 
by feveral ftatutes(tf)y falvage upon a recapture was 
fi;Kd at certain rafiesy according to the length of time 
the recaptured (hip was tn the hands of the enemy. It 
will be fufficicnti however^ for our prefent purpofe, to 
ftate the regulations now in fon^e as they were eftablilbed 
by the laft prize a£l:. . , 

JBy ftat 33 G. Ill, Q. 66, % 4a. « If any fliip or veffcl, By 31 G. 11 V 
« taken as prizcj or any goods therein, ihaU appear, in the \^lt ^l]^ttm 

* court of adpiiralty, to hayc belonged to any of his Ma» wapmred, 

' * ' ■ ■ ihall pay* if re* 

« jl^fty's fubje^is, >irhiph were before taken by any of his taken by men oC 
f Majefty's enemies, and at any time afterwards retaken jj'ty wivatctw/ 
« by any of hisMajcfty's (hips, or any privateer, or other wj*/"*! ^« 

< fliip or veiTel undir his Majefty's protection ; fuch fliips, 
« veflels, and goods Oiall, in all cafes, (fave as hereafter 

* excepted), be adjudged to be reftored, and (hall be ac- 

< cordingly reftored, to fuch former owner or owners, he 

< or they paying for falvage, if retaken by any of bis * 
« Majeftys Jbips^ one eighth part of the true value thereof, 

* \p vthe flag officers, captain^ &c. to be divided as the 
^ fame aft dircfts : And if retaken by any privateer^ or 
••other (hip or veflel, mu Jixth part of the true value of 

* fuch (hips and goods, to be paid to the owners, officers 

*^and feamen of fuch privateer or other vefiTel, without t* t t 

< any deduftion. And if retaken by the joint operation both jointly, 

* of one or more of his Majefty^s (hips, and one or more J})* idJjkaity 
•private (hips of war, the judge of the court of admi* Aailor^wftich 

*. • '^ . ' ^ ^ falvaf c, and ta 



,.. , ■ ■ fuchproportjont, 

M he dull dceai 



(tf) Vid. 13 G. II/c. 4, and t^ O. II, c 34. ^** 

« * I • ' > 
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• f alty, or other ccrart ha^wg cc gni zance thereof, {hall 
' order fuch falvage, and in fixch proportions, to be paid 
^ to the recaptors, by the owners, as he (half, under the 
< circumftances of the cafe deem fit and reafonable (a). 

But if the recap- « But if fuch recaptured fliip or veflcl (hall appear to 

lUWi (hip he fct ^- . yrtir «•«•. 

forth by the , ' havc been let forth, by the enemy, as a Ihip or ▼enel 

1/^4 ftc ft^^ii ' ^f ^^^^ ^^ f*^^ *^P ^ ^^^^^ ^*" '^^^^ ^ reftored to 
beu^ipriie c ^^ former owners; but (hall^ in aQ cafes, whether 

to ihe recaptora. _ , <- i . «*• . « • « • t 

' retaken by any of his Majelty^a Ihips, or by • any pn- 
' vateer, be adjudged lawful prize for the benefit of the 

* captors." 

Tiicmfuredneed As the xnfurer does not, in exprefs words, undertake 

faivagc, but may ^o pay falvage, pcrhaps the infured could not declare for 

d^cUrit'ionXr ^ ^^^^ ^ the payment' of falvage. That form of declaring 

the lofs which might, perhaps, be thought too general. Indeed it would 

and for the da- hc ufclcfs to declare fo, for he may declare as for that fpc- 

ftrvcdh**'T? ^^^^ ^^ ^^^^ which occafioned the payment of faivagc, 
tajjicd. and recover the falvage a£lually paid (#}. And upon 

the fame declaration he may recover for the lofs, if any, 

fuftained by damage done to the goods faved. 

Tbe court of ad- Thefe regulations relate only to tlie falvage of Britt/b 

Ihi"rlu"f fill" **P^ tccaptured. In the cafe of neutral fliips captured 

vage in the cafe by thc enemy, and retaken by Briti/b men of war of 

HmraJf« . privateers, the court of admiralty have a difcretionary 

* * 1 • ' power of allowing fuch falvage, and in fuch proportions, 

as, under tlie circumftances of each particular cafe, may 

appear juft. But there is no pofitivc law, or binding rcgu- 

htion, to which parties may appeal to regulate the rate 

of fuch falvage. Same falvage in fuch cafes is generally 

allowed ; and in pradice tlie rate is ufually regulated by 

thc fame rules as in the cafe of Britj/b property. 



^^'•^•^^^••'•^.mmmmtmmmmm^maimmmmmmmmmmtmr^mm^'^^^i^mm^l^immmm^mmit^^m'mmmmmymm 



{a) It feems a little lingular tkat^ in thc cade of a joist 
capture by men of war and privateers, the judge of the court 
of admiralty has power to order, not only the proportion of the : 
falvage which each fhall receive, but alfo to afcertaiji the a^ouni 
of the falvage which the owners (hall pay to the recaplors.— ^ 
('*) R. Curj V. Kkf^ a. Temp, fiord. 304. Vid. inf, 
ch. 17, Ja, ^ 

' 3eforo 
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^rf(^ va a&idkk iM lit for a lo& 1»y pajftteat ^f Salvage muft be 

(Mttf^ the MOtae ef fwb fakage muft have been af- JSjSdic^lon "l 
i&»HiHed by th« deeiiofA of the eoart of admirakr* ^*'5««"«of«<»- 

' ' ' miralty, to en- 

which alone has jurifdi£tion to determine as to the rigii title the infured 
fo fahrage in aU cafes,' and, ki the cafe of the recapture IL' undcm^^^^ 
jof netttrals, us to the amount of fuch fatrage. '^'* • 

• When the falvage^ however, is tety high, the in- 
fnred may abandon, and call upon the infurer as for a 
total lofs, as we (hall have occafion more particularly 
to obferve hereafter, in the chapter upon abandonment. 



^ SeSt. 9* 

Cf Wilful and Fraudulent LoffeSk 

AT the conclufion of the fixth feflion of the prefent 
dbapter {a) we fhortly adverted to the punifliment of bai^ 
ratry by the laws of other countries. We will in the 
prefent fedion Ihew how pirsrcy and other ofiences of 
this nature, and alfo the offence of procuring wilful and 
fraiidulent lofies, with intent to deftand infurers, are pu* 
ttifhable by the law of England* 

The crime of pitacy, or robbery upon the high feaSy How-pirteyw 
1% an offence againft ^e univerfkl law of . fociety ; a pl^ ulTof ^tu4, 
rate being, as Lord Ccke defcribes him, ho/Hs humafd gi» 
mrij. By the ancient common law, piracy, if committed 
by a fubjeSy was held to be a fpecies of treafon, beiag 
contrary to his natwral allegiance \ and by aa aUen^ to 
felony oidy: But now, fince the flatute of tteafons» 
25 Ed. in, c. 2, it is holden to be oidy felony in a fub-! 
]t6t (£)* Formerly this offence was only cognizable by 
the admiralty courts, which proceed by the rules of the 
civil law (r). But it being inconfiflent with the liberties 
pf the nadon, that any man's life (houl4 be taken away^^ 



1 



[a) Sop. 459.— (*) 3 Iflft. nj.— (^) I Hawk. P. C; 
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ttilds by the judgment of his peers^ dti^ ftat ^% ff/ Vm, 
c. If, efbUUhed a new jiuri£li£bion for thb purpofe, 
which proems according ^ the courfe of the common 
law («)• 

The ofience of piracy, by the common law, confifls b 
the committing of thofc %Qi% of robbery and depreda- 
tion upon the high feas, which, if committed upon 
land, would amount to felony there (3) « But by ftat. 
II and 12 W. Ill, c. 7, $ 8 and 9. <If any natural 

< bom fubjefl commit any a& of hofUlity upon the high 

< feas, againft others of his Majefty's fubje&s, under 

< colour of a commiffion from any foreign power ; 

< or if any commander or mariner (hall betray his truft, 

< and run away with any (hip, boat, ordnance, ammu- 

< nition or goods \ or yield them up voluntarily to any 
^ pirate; or briug any feducing meflage from any pi- 

< rate, enemy, or rebel \ or cpnfult, combine, or con- 
% ^ federate with, or attetppt to corrupt, any officer or 

^ mariners to yield up, or run away with, any (hip or 

< goods, or turn pirate ; or (hall lay violent hands on 
. ^ his commander, to hinder him from fighting in de- 

< fence of his (hip; or (ball confine him, or make, or 

< endeavour to make, any revolt in the (hip, (hall be 
^ adjudged to be a pirate, felon, and robber, and (hall 

* f^iFer death and lofs of lands, as a pirate, felon and 
*< robber on the fea ought to fuffinr, whether he be 

* principal, or merely accefTary by fetting forth fuch 

* pirate^ or abetting them before the fa£t, or receiving 
'^ ox concealing them or their goods, after it :' And the 
llat. 4 G. I9 c. IX, exprefsly excludes the principals from 
the benefit of clergy. By the ftat. 8 G. I, c. 24, trading 
with known pirates, or furnifhing them with ftores or 
ammunition, or fitting out any vefTel for that purpofe ; 
or confederating or cqrrefponding with tKcm, or for- 
cibly boarding any merchant veflel, though without 
feizing or carrying her off, and deftroying or throwing 



» •{ 
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• ((i) VJd.*. ^/. <J«m.- 7«.— i^^> I Haml, P.C loo. 
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any of the goods overboard, ihail be deemed piracy ; 
T^d fuch acceflaries to piracy as are defcribed in the 
abore ftat. ii and la Jf^- III, are declared to be 
principal pirates, and all pirates convicted by virtue of 
this zStf are made felons without benefit of clergy. Thus 
does ihe ftatute law of England aid and enforce the 
law of nations, as a part of the common law, by infli£t*- 
ing an adequate punifhment upon offences againil th^ 
univerfal law. 

The flat. X ^f«; ft. a, c, 9, f 4 and 5, makes it a JiSl^tldJa/' 
fimpie felony in any mafter or mariner, wilfully to eaft todcflroyaoy 
away, bum, or deftroy any fliip to which he belongs, prejudice of the 
to the prejudice of the <f>wnerj or of any mgrchatU SlporJooSfon 
ivho Jball load goods thereon \ and takes away the be- board; and ufcet 

awav clcrEv if 

nefit of clergy from (Uch offences, comnutud on the bigb connQiu^datfrar 
feas. 

Though the tnfurers are only anfwerable for lofles Tht^G.Lt. 
artftng from the aceidenU and misfortunes incident to ma-* to the cafe of 
ritime adventures, and not for fuch as proceed from maftJ^whrSfcal 
contrivance or defign on the part of the infured \ yet the deftroy any fbip 

,-,,,- - , Mr 1 t to the prejudice 

temptation to defraud inlurers by the wilful and con- oftfae owners of, 
certed deftruftion of ftiips and goods infured, in order «^ J^JJ^ 
t6 give a colour to fni94^1ent claims for pretended 
loflcji, 'has been found productive of fo many evils, th^t 
it became neceflary for the legiflature to interpofe its' 
authority to reftrain them ; And therefore, by ftat. 4 
G' Ii c, 12, J 3, * If any owner, captain, mafter, ma- 
' riner, or other officer of any fhipj fliall wilfully caft 

< away, bum, or Qtherwife deftroy the ftiip, of which 
^ he is owner, or tp^ which he belongs } or in any 

< manner dired or pfocure the fame to be done, to 

* the prejudice of the perfon or perfon^ that (haljl ^ 

« underwrite any policy of infurance thereon; or of 
« any merchant that Oiall load goods thereon, (ball fui&r 

< death.' 

"^ TMl ftatute having only made this crime a fimplc The nC, I.e. 
felony, 1% was found infufficient to reftrain the commif* cie'r^y from 
iiQn of Jt, ^n4 tbcirfore the ftat, U <?. i, c. ap, $ 6 and 1;;";;,*^^^'^;;,*" 

7 J takci 
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7» takes away from it the benefit of clergy, and inflidlf 
the fame punifhment pn perfons guilty Y>f the lilce of- 
fences, ' wtb intfttt to prejudice any owner of fucb JUp .*' 
And it further ena£ls that if fuch offences be committed 
within the body of any county, ^y (hall be tried in 
the fame nvinner as other felonies ; if on the high feas, 
then accordmg to the dire£lidhs of tlie ftat* 2S H. 8p 
c. 15. 
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CHAP. XIV. 

f 

Of AhundonmenU " 

PreUminmj Olfervations, 

YT has already been (A)ferved (a) that the term tOal lofs Nature of abiis- 

docs not only fignify the abfoliite deftruftion of the ^•°°*^^' 
thing infuredj According to its natural import ; but aUb 
thatj in legal and commercial language, it n:ieans fuch % 
lofs or damage to die thing infured, though it fpecifically re- 
main, as renders it of little or no value to lie owner. It 
alfo means any lofs or misfortune whereby the voyage is loft^ 
or become not worth purfuing, and the projcAed adventure 
fruftrated. In (uch cafes the infured is entitled to call upon 
the infurer ^ for a total lofs : But then he muft abandon ; 
that is, he muft renounce and yield up to the infurer 
all his right, title, and claim to what may be faved, and 
.leave it to him to make the moft of it for his own be- 
nefit. The infurer then ftands in the place of the in- 
fured, and becomes legally entitled to all that can be 
refcued from deftru£tion (i). The idea of abandonntent 
jdierefore, pre-fuppofes a total lofs in this latter fenie, and 
implies that fomething remains which may be faved, and 
which may be given up, or abandoned, to the infurers. For 
•if the in{ured could only abandon, in the cafe of a total 
lofs, in the -ftrif^ and natural fenfe of the words, there 
would be nothiz^ to abandon, and abandonment could 
then be only an ufelefs form. 

It has been faid that the.pra£lice of abandoning dates its Whether coeval 
or'^in from the 'period when the contraft of infurance J'^^j^infu^ncc 
itfelf firft came into ufe^r^ ;.and yet it does not feem 
to be a right which neceflarily refults from the nature 



i^«|H 



(a) Sup. jpj^.'^fij Vid. PoMmt, h. t. a. i$^ Ofd. 
louu XIV, h. t. art. 47. Ord. £ilioa, art. 32. i .Ffz. 98, 
(fij Park i4j. 
^ of 
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ti the contraft* — That the bfs or damage Oionld be made 

good by the infurer, who has made himfelf refponfible, 

is perfedly reafonable, and conformable to the fpirit of 

the contra£t. But it does not neceflkrily follow from 

thence, that, in cafe of a difiifter, he fliould be fircei 

. to become the proprietor of the (hip or g6ods infured, 

merely becaufe he was a fitrety for their fafe arriralv 

indeed the author of Xe Guidm £iys, diat abandonment 

is only to be reforted to in extreme cafes fa J. , 

tu probibk I^ feems more probable that abandonment arofe from the 

*'*<*'>• pra£lice of occaConally introducing into policies particular 

ftipulatibns, that if the thing infured fliould be fpoiled or 
greatly damaged by any of the perils infured againft, it 
fliould be abandoned to the infurers, who fliould be there* 
upon obliged to pay the entire fum infured; and that 
fimply making good the damage fliould not be fufficient 
to difcharge them ; and ftipulations like this, being fre- 
quently introduced into the contrail, became at length 
the foundation of general rules, which have been efta- 
bliflied by pofitive law in fome countries, and adopted 
. in others as part of the general law of infurance. 
. Wheth^ it hat Be this as it may, it has been thought that in many 
been <urri«d (po Jnftances thc pra&icc of abandoning has been carried torn 

far : and that the infured fliould, in no cafe, be permit^ 
ted to abandon, where the cfkCts infured, or the greateft 
part of them, (till exift, aud are in the power of the in* * 
fured. Mr. Juftice J?«//rr feems to have been of opinion, 
that when this queftion firft came before our courts, it 
would have been the wifeft policy to have determined 
that the owners fliould in no cafe be allowed to abandon, 
where the property ftill exifted (t). The firft cafe we find 
in our books on the right of abandonment, came beforis 
Lord Hardwicki in the court pf Chancery in the year 1744 ; 
and he, after fome deliberation, determined that where a 
recaptured fliip and cargo were fold to pay the falvage, th« 
iniiited had a right to abandon the fuxplus, and cbim as f4ff 
a total lofs (r). 



•*^M 



{m) Li GMm, c. 7, art. i-H') ^'^ > '^v R* ^ij* 616. 
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It mufl be admitted, tiiat the privilege of abandon<> 
iiig in cvciy cafe which is deemed a total lofs may fomc- 
tiine6 be liable to gteat abufe. Where, as in the cafe of ^ 
capture, the thing infurcd, and every part of it, is com- 
pletely gone out of the power of the infured, it is juft 
apd proper that he Ihould recoveir at once as iot a total 
lofs, and leave the J^s recuperandi to the infurer who 
will have the benefit of a recapture, or of any other 
nccident by which the tiling may be recovered. But it 
feems, at firft fight, impolitic, not to fay unreafonable, • 
that the owner of a (hip which is ilranded, (the captain 
and crew being his fervants, on the fpot, and in pofieiTion 
fii the ihip and cargo), ihould be at liberty to abandod 
thefe to a numbet of underwriters who fometimes find 
it diiTicult to zfk iq concert, and Who have, perhaps, ao 
Aieans of difpofing of the property tlius thro\tm upon their 
hands, but to the greateft difad vantage. 

On tlie other hand, it ihay be truly faid that the cap- 
tain mufl: occafionally be the agent, not only of the owners 
or freighters of thefliip, butalfopf every perfoninterefted 
either in the (hip Or cargo \ that he, in cafe of misfortune, i$ 
bound to do the bell iti his power for the benefit of all con- 
cerned ; and that, vrhether he difpofes of what is faved 
fpt account of the infured, or the infurer, cpmes to the 
fame thing, fince in both c^fes the amount muft go in 
diminution of a tpta} lofs^ Perhaps, too, the notice of 
abandonment, which ifiay, in fome cafes, enable the 
underwriters to fuperintend the difpofal of what may be 
faved, may fohietimes be pr«dudive of Very benefici4 
cfibds, in preventing frauds. 

In treating this fubjeft we will confidet, 

T. Ill what cafes the in{\ired may abandon \ 

%. WiAin what time this muft be ; ' 

3« T^lenn-^ ^abandonment) 
•4. Theeffeaof it; 

■ 

5. Of the ordering and difpofal q£ the effects aban-'' ' 
doned. 
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Sed. I. 

In what cafes the injured may abandon* 

IN general it may be laid down that. By the lauT of 
infurance, as undcrftood in England^ the infufed may 
abandon in every cafe where, by the happening of any of 
the misfortunes or perils infured againft, the voyage is 
loft, or not worth purfuing, and the proje£led adventure 
is fruflrated ; or where the thing infured is fo damaged 
and fpoilcd as to be of little or no value to the owner ; 
cr where the fjilv.ige is very high ; or where what is faved 
is of Icfs value than the freight; or where further ex- 
pence is neceflary, and the infurer vrill not undertake, at 
all events, to pay that cxpcnce, &c. (a). 

The ordinance of the marine of Loms XIV. {V) which in 
thi^, as in molt other particulars, is collefted from the 
lame ancient fources from whence other countries have 
drawn their principles of the law of infurance, confines 
abandonment > to thefe five cafes; capture, fhipwreck, 
lirandxng, arreft of princes, or the entire hfs of tbi effcBs 
infured (c). 

Valin thinks the latter words mean, not an abfolute de- 
ftrudiion, but a general loft (dJ.—^Pothier fays they mean 
a total, or a!m^ total, lofs {e). This he explains by fay-> 
Ingi that goods which are confiderably damaged are deemed 
lobe goods loft ; and therefore when all, or almoft all 
die goods are in that ftate, it is a total lofs. Bodi lfacf« 
autliors cite 2.^ GW<p», which lays it down that the in- 
fured may abandon when there is an average lofs or da- 
mage which exceeds half the value of the goods inibred. 



•«••■ 



( j) P<r Loid Mansfield^ in Mills y. Flaclar^ inf. 497. — {h) b. t. 
art. 46.— (0 " PerteentieTedettftttaJuriu'*^{d)** PerUgene- 
fique des effets ajpirei,fans etre abfoluej* VaUn (ur art. 19, h t^ 
p. ei.—(e) " Perte totak ou fr^qui Mob det ^s affitris** 
Psthicrf h.t. n. I19. 
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or in cafe they be fo dam&ged as not to be worth (his 
freight or little more (a). 

EiJierigon obje£ts to both thefe interpretations, as being 
vague and uncertain, and as leaving it too much in 
the bread of the judge to decide what fhall be an entirt^ 
or aittio/l entire, lofs, which, he fays, muft lead to great 
doubts and ruinous litigation {b). 

By the French law, the right to abandon Teems to de- 
pend on the /pedes of misfortune which has happened ; 
with lis it depends rather oil the degree of lofs fuftained in 
confequence of it. 

Such are the general principles upon which the right 
of abandoning refts : We will now take a view of the 
cafes in which thofe principles have been exemplified, 
firjty upon loiTes by capture, and arreft of princes; and fe^ 
4»iidlj, upon other lofles. 

I. Of the right of abandoning, upon capture, and arreft 
of Princes. ' 

As capture and arreft of princes have afforded the moft 
frequent occafions for abandonment, fo moft of die great 
leading principles upon which the right bf abandoning 
refts, have been fully difcufled and ellabliQied in cafes of 
that fort. 

Capture by an enemy or a pirate, or an arreft of Capture or 
princes, or even an embargo, is primi facie a total lofs ; ccsttt'/wlT/t, 
and immediately upon the capture, or upon a mere arreft, '''> » ^'^^i ^^' 
or at any time while the fhip continues under detention, 
the infured may ele£t to abandon, and give notice to die 
infurer of his intention fo to do \ and thus entitle himfelf 
to claim as for a total lofs from the infurer. For, from 
the moment of the capture, the owners lofe their power 
over the fliip and cargo, and are deprived of the free 
difpofal of them ; and, in the opinion of the merchant, 



(tf) " Lemarchand chargeur eft en Rherti defaire ^fes iffareurt 
de fa propriete qu*ii a en la marcbandift chargee, lots et quand U 
^dvient avarit qui excide ou endommage la moit'J de la marcban." 
Jife ou telle empirance en lo' marcbandife qi^elle ne valve h fret, 011 
peudi cbofe a*avantc(ej^ Le Guidoa,Qh*. 7, art. itrrij^) ^^rig* 
torn. 2,p« 1&3. '^•. 
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But a capture or 
arrcft does not 
weccjfarily termi- 
mate in a total 
toff. 



Kcither does a 
recapture necef- 
farilv deprive 
the infured of 
the right to 



his ri^ of difpo&l bebg fufpended 6r rendered uncer-' 
tain, is equivalent to a total deprivation* It would there- 
fere be unreafonable to oblige the infured to wait the event 
of capture, detention^ or embargo (a). 

There is this difference between a policy upon tnterefi^ 
and a wager policy^ tlult in the one cafe the infured may, if 
he think proper, abandon the moment he has notice of 
m capture or detention, and this will bind the underwri- 
ters, whatever may be the ultimate fate of the fliip ; but in 
the cafe of a wager policy there can be no abandonmenti 
becaufe tlic infured has nothing to ab^doii^^). 

But a capture or arreft docs not necefiarily, and at all 
events, terminate in a total lofs, fo as to entitle the infured 
to abandon ; for as he cannot abandon till he has received 
advice of the lofs ; if, at the time he receives fuch ad- 
vice, or before he has elefted to abandon, he receive ad- 
vice that the (hip or goods infured are recovered, or are 
in {afety, he cannot then abandon \ becaufe he can only 
abandon white it is a total lofs, and he knows it to be 
fo ; not after he knows of the recovery. Therefore, if 
1 captured (hip be retaken and permitted to proceed on 
her vopge, fo that (he fuffers but a fmall temporary in- 
convenience \ this would only be a partial^ and not a 
total lofs (<:). 

On the other hand, a title to reftitution upon a recap- 
ture does not neceffarily, and at all events, deprive the in- 
fured of the right to abandon : For if, in confequence of 
the capture, the voyage be loft, or not worth purfuing \ 
if the falvage be very high \ \f farther expence be ne- 
ceflary, and the infurer will not undertake at ail events 



(d) Vid. 2 Bur. 696, fup. 419.— (i^) Vid. Lord MmufiM$ 
judgment in Kuien Kemp v. Vlgife^ 1 T. R. 304, fup. io6.— (r) By 
{ lihe law of Trance, the fiiip being once captured, it it always 
a total lofsi and the legal cffc^ of it it prefomed to eoi»- 
tinue* though the (hip be relcafied or retaken. The recovery of 
the goodt infured it only for the account of the infurer, w1m> 
cannot; under pretence that they are arrived at their port tf 
jeftiaation, rgfuic thjs abaodiBnaieat. The Kcovery of llift 
foods 11 merely in nature of falvage. Mmcr'tg. torn* if p* i88# ■ 

to 



■ 
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to pay It, he may abandon.— The rufe is, that, if 'the If'^*»« »*» "K »"- 
thing infured be recovered before any lofs is paid, the in* vcred before the 
furcd is entitled to claim as for a total, or a partial loft^ l^f' wiiTbe'r!iu 
according to the final event : that is, accordine: to the <*'* partis.!, tc- 

V * ' ' rry% ' Cording to tht 

(late of the cafe at the time he makes his claim. There final event. 
t| no veiled right to a total lofs, till the infured, having a 
right to abandon, ele£ls to do fo ; for he is only entitled 
io an indemnity for his lois 'as it ftands at Ac time of 
the adion bro^ht, or offer to abandon. 

But if, after a total lofs has been a£lually paid, the 8ut if, after t 
thing infured be recovered, the infuret cannot oblige been ptd, the 
the infured to refund the money he has received ;^ but r^i^^^VredT^hc^ 
he fliall (land in the place of the infured, and fo no in- »"fured fc^ii not 

.-,... , be obliged to ie« 

juiuce IS done. fund. 

The two. following cafes are cited as examples to (hew xiwugh there be 

that though a captured fliip be recaptured, yet if the ?r"5"^*"'^' ^S 

voyage be loR, the lofs will be total, and the infured will lofl, the infured 

hav6 a right to abandon. / ™'*^ * 

. The firft was the cafe of a fliipinfuredfromZ^m/ip/ito J3fr- a Oiip is taken, 

tnudas and Carolina^ taken by a Spanijb privateer, and car- J**i"J^in"''dift*Jjf 

ried into Bofion in AmericttyVfbtte no perfon appearing to give coumiy to pay 

fecurity or anfwer for the motety u> fatisfy the falvage, (he \^^ faw?^"ani 

was condemned and fold in the court of admiralty there. '*>^ rrfidii^ of 

' the produce. 01 

The recaplors had their moiety -of the proceeds, and the the faiet, re* 
furplus remained in the hands of the officers of the court, ^art'ofadmi 
•—An adion at law was brought upon the policy by the '»*^, «*»<*« • 
infured, who obtained a verdiA againft the underwriter akmdon, and 
for a total lofs. The underwriter filed a bill in Chancery, [^Jf"^*"'* 
and moved for an injunction to flay the" proceedings at ■ ■ ' ' ■ 
law ; infilling that the infured ought not to recover more i^'^-^ chan.'"^** 
than the moiety of the lofs, as the ftat. 13 G. II. c. 4, Jr 8, "744> 3 ^**- 
gave the thing faved to the owner, who was intitled to ^' 
receive it from the officers^of the admiralty court ztB^on. 
The infured, in his anfwer, fwore that he had ^ffered^ 
and was now willing, to rtUnquifh his intereft to the in- 
furers in the benefit of the falvage, and would give them 
a letter of attorney to receive it. — ^Lord Hardivicke C. 
determined that there was no ground 'for an injunc- 
tion in this cafe< — ^He iaid,<-^< At the time of the trial^ 
the infured knew that the (hip was retaken.«-«The quef- 

I i 3 tioB 
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vbled from pro- 
ceeding on her 
voyage till re- 
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bired and her 
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But after being 
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ted, (iie reh of 
Ine cargo is 
f polled :-^TIiis 
n n total lof^y 
and the inlured 
may abandon. 

if eft V, H^ithtrs^ 
4 Bur, 683. 



tion arifcs on the ftat. 13 G. IL with regard to the fal- 
Vagc. It has been faid, that there ought to be only half 
the lofs recovered on the policy ; and, as to that, the a6t 
has made great alteration in the law of nations, witli 
tefpe£l to recaptures. The carrying a fhip infra pr^tdia . 
ho/liumf or f pemoctavcrit with the enemy, makes it tlic 
prize of tlic recaptor, as if it had been originally the 
Ibip of tlic enemy ; but, by the aft, the recapture re- 
vefts the property in the owner. If there had been a 
falvage, it muft have been deduced out of the money 
recovered under the policy; but if none came to the 
hands of the infured, the jury could not take notice of 
it, * It is uncertain whether the infured will receive any 
thing or not : And if any tiling be recovered, he muft 
have had ^n allowance for his expences in recovering it. 
Therefore, being willing to relinqmjb bulnterejt in the fal- 
vage, he ought to have recovered the 'whole money infured. 
It would be mifchievous if it were othcrwife ; for then, 
upon a recapture, the infured would be in a worfe Ctu* 
ation tlji^n if the ihip were totally loft." 

In the fecond cafe, two infurances were made, the one 
on the {hip David and Rebecca^ the other on goods on board, 
" At and from Ne^oundland to her port of difcharge in 
*< Portugal or 5|^j«, without the StreightSj or England.** — ^In 
an a£lion upon the former policy, the plaintiff declared up- 
on a total lofs by capture ; upon thp latter, the declara- 
tion alledged that divers quantities of fiih and other mer- 

■ * 

chandizes, were put on board; and averted that one 
fourth of the faid goods were neceffarily thrown over- 
board in a florm, to preferve the fliip and the reft of the 
cargo 5 after which jettifon^ the (hip and the remainder of 
the goods, were taken by the French, — It appeared o^n 
the trial, that the Ihip was takd^i on the 23d of Decembn- 
1756; and the matter, mates, and all the' Tailors, except 
an apprentice and a landman, were^ taken out of her and 
carried to France. The fliip remained in the hands of tKe 
French eight days j and was then retaken by a Britifb pri- 
vateer, and brought into Milford Haven oh the i8th of ^ 
Januarys and immediate ndtice was given by the infured to 
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die infurersi with an otkx to abandon. Before the capture, 

the (hip, in a violent florm, was feparated from her con- 

vojj and fo difabled as to be incapable of proceeding on 

her voyage, without going into fome port fo refit. Part 

pf her cargo was thrown overboard in the ftorm, and the 

reft fpoiled, while the (hip lay at MUford Hewn after the 

offer to abandon, and before the (liip could be refitted.— 7 

Upon this cafe, two queftions were made ; ift. Whether 

this was a lofs by capture for which the infurers were liable. 

^dly. Whether, under all the circumftances, the infured 

had a right to abandon the (hip to the infurers after flu^ 

was carried into Mtlford j^jTav^w*— The court, upon great 

confideiation, were clearly of opinion, that the Ibfs was 

total by the capture^ and that, after the voyage was de* 

feated, the right which the owner had to obtain reftitu- 

tion of the ftiip and cargo, paying falvage to the recap- 

Itars, might be abandoned to the infurers, after (he was 

brought into Mtlford Haven.'^Lord Mansfield delivered 

the opinion of the court. The decifion of the firft point 

has been already mentioned in its proper place {a). Upoii 

the fecond point, his lordfhip faid,— ^< The fingle quef* 

tion upon which this cafe turns, is, whether the infured 

had, under all the circumftances, an elef^ion to abandon 

on the 1 8th of Janiuiry. The lofs and difability were 

in their nature total at the time they happened. During 

eight days the plaintiff was entitled to be paid by the ini> 

furer, as for 9 total lofs ; and in the cafe of a recapture, 

the infurer woul4 have ftopd in his place. The fubfe- 

quent recapture js, at beft, a faving only of a fmaU 

part : Half tbf value t^tfft be paid for falvage. The dift- 

ability to puriue the voyage (lill continued. The mafter 

and mariners were prifoners, The charter-party wa* difr 

folved. The freight, except in the proportion of the 

goods favsd, was loft. The (hip was neceffarily brought 

into an Eaglifb port. What could be faved might nbt be 

worth die expence neceffarily attending it. The fubfe- A title rd refti- 

quent title to reftitution arifing from the recapture, at ^ ftlJm"rcc!ipiure, 

cannot take 
I ' ■ ' ' ' " ■ > away a veiled 

right to abandon, 
(gl Sup. 102, ifthefliipbe 

■'■•.,.. • unfit to perform 

If > 4 great thcvoya^. 
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great expence («)> of a fli^ diiabled from purfiiifig her 

voyage, cannot take awa j a right veftcd in the infuied at 

the time of the capture. But becaufe fab ciumot recorcr 

for any more dian the lofs he has fuftainedt he moft aban- 

ddn what may be faved. The better opinion of die books 

iaySf — ^ iuffiAfakel exMfft amditumem,^ ad beneftcium offer 

<< curaterij de asmffiome n^nnti tfiam fit&d po/ha fe^teretur 

^* rea^iroA / Ncm pe^Udem rtcuperaUonem nan ptierit fnt-^ 

^^judicari affecwratk {h),** I cannot fitid a Qogle book, 

ancient or modem, which does not fay that, in cafe of 

a (hip hetng takeny the infured may demand as for a tota} 

Tbcinfuredmaj lofs and abandon. What proves the prapofition moft 

I^^J!^ ftrongly is, that by the general la^, he may abandon in 

•rembarfobya ^g Q^it mcrclv of arrcft, or an embargo, by a prince not 

cacray. an enemy (c), Fofitive regulations m diserent cduntriesi 

have fixed 'a precife time before the infured fhotild, |n th^^t 
cafe, be at liberty to abandon* The fixing a precife time 
proves the general principle. Eiery argument holds 
^ firongly in the cafe of the other policy, with tegard to the 
goodSf The cargo was, in its nature, periihaUe, def- 
tined from He^vfotmdlani to ipatn or PorHtg(d\ and the 
voyage was as abfolutely defeated, as if the i^iip had been 
wtecked, and a third or fourth of the goods faved. No 
capture by the enemy can be fp total a iofs its to leave no 
pof&bility of recovery. If the ownter himfclf (hould re- 
take at any time, he wQl be intitled ; and by the ftat. I9 
G. II. e. 34, $ 24, if an Errgli/h ihip fetakfe at any time, 
before the condemiiatton or after, the owner is entitle4 
to reftitutioni upon ftated falvagc. TTiis chance does not 
fufpend the demand tipon the infurfcr for a total lofs ; - But 
juflice is done by putting him in the place of the infured, 
in cafe of a Recapture. In queftions on policies, th<! na-* 
ture of (he contra£l, as -im indemnity and nothing clfe, is 
silways Hberally confidcrcd. Thef^ tafght be cifcym* 



(tf) By 29 C II. c. 34, $ a, jiinoiety of the value of the cap-, 
tured (hip was given to priVateeri, if the prize was above y6 
haofs is ihe p off c ffi on of the enemy. 9at vow by 33 6. HI* 
!(• 66 ( 42* ihp falvage in all cafes of recapture* by prtvaieertt 
13 fij^cd Ht 9nejmtk^^{i] ^Hofcit^i Ht ^}r^CO Vitf. flip. 434. 



Ctiap. XIV. § I . ] JVbtn slimed. S49 

ilancest under which a capture wonlA be biit a (m^U tcm- When the cap- 

, . , - * - ^ 11 A *"*"^ proves but 4 

porary hindrance to the voyage; perhaps none at all: As fmaii rcmpoiafy 

if a (hip were taken, and, in a few days, efpaped en- -i^^^/i^ 

tir6, and pnrfued her voyage. There ate circttmftances »^n<»oot 
tinder i^hich it would be deemed an average lofs: If a 

captured fliip be imm(^diately raQfoified {a) by the nuaf- AiiftheAip 

ter, and purfue her voyage : there, the money paid is an , nnf'lmtf^u^ 

ateirage lofs. And ift all cafei the infured m^y chufe qot purfuei her 

voyage 

tQ abandon (i). In tlie fecend part of the ufageg an4 
cuftoms of the fipa, (a (raiiflation from the French), a The infured it 
tmtife is iiifcrted caUed Le Guifbn, in which| afti^r hum- [^ "b«^/^ 
tioning the right to abandon upon a capture, it is addedj 
<^or ^ny other fuch difturb^nce as defeats die voyage; ykm^ythut^ 
or makes it no^ worth while, or not w'orth the freight, ^^'cWtlSIi 
to purfue it (r)." I know that, in |atc times, the privi- w^f "^^^ 
lege of abandoning has been reftraified for feat of iet<iag '* * '* 
in frauds : And th^ merchant camiot de€t to turn wha^ ^^ he canno^ 
a( t^e tinv: when it haj^ned, wa^ in its nature, but an abandLnrng, 
average- lofs, into a total one, by abandoning, But there f"™ * ^'f^c 
is no danger of fraud in the prefent oafe. The lofs was 
, total at the time it hs^ppened \ and continued total, as ta 
th6 deftru&ion of the voyage. Nothing could be reco- 
vered, but upon payment of more than half the valu^ 
including the cofts. What could bf faved of the goo49 
might not be worth the freight, for fo much of the voy« 



■w. 



(«) since ihn jodgnlent was deliTet^, %fae ratifemhig of 
(hips captured by the enemy has lieen prohibited by ftat 21 G^ 
)IL c. 35. fup. 43a.«-*(3) i< Gm^ii, cb, 7, art. i, &ys that 
abandoment depends on the will of the infuredy who may refort to 
it as an extreme remedy. '-^{c) The pafiage in Le Gmdon to which 
bis lordihip alludes, c. 7, § i, js to thefe words : '* II eft en libert6 
KQ marchand chargeur (aire delakz, ftrs afTureljirSy c'efl a direi quit- 
ter iM delfttlTer fes droits^ noros, rat(bnS| et adiofls, dcla propriety 
qa'tl a en la marchandife chirg#e, dont il eft afltiM, lors, et 
quand it advient naafrage dq toiot da de partle, ou bien afaric 
qui-exe^de ou endommage la inoiti^ de la marchandife, quand il 
y 4 prife d'amis ou d'enaemis, arreft de prince, ou autre tel dif-' 
touibier en la navigation ; ou telle empirance tn la marchaffdii(6» 
qti'il D^y ait moytfs Tavbir fait tfatigisr .a Ihn dihvSet M^ W 
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age as they had gone when they were taken. The cargo, 
from its nature, mud have fold where it was brought in. 
The tofs, as to the ihip, could not be eftimated, nor the 
falvage of half be fixed, by a better meafure than a fale. 
In fuch a cafe, there is no colour to fay that the infured 
might nQt difentangle himfelf from improiitable trouble 
and further expence, and leave the infurer to fave what 
he could. It might as well be argued that if a fliip which 
had funk, was weighed up again, at a great expence, the 
crew having periflied, the infured could not abandon, 
nor the infurer be liable, becaufe tlie body of the ihip 
yras faved.*' * 

In the above cafe Lord MansfiM declared, ** that be 
could not find afingle bockf ancient or modern^ ivbtcb did not 
**• ®**^® ^^, fa^ thatm in cafe of a fbip heinff talrn, the infured wav 
fored may demand as for a total lofsy and abandon. — The unqualified 

&t afl«r*wardi. terms in which this is exprefled, f^on gave rife to a notion 

that the immediate confequcnce of a capture was a clmngt 
•f property in the thing infured, which vcfted in the in-? 
/ured a right to abandon when he pleafed \ and that he 
could not be divefted of this right by any fubfequent event. 
— ^That Lord Mansfield did not mean to be thus under- 
flood is obvious from the whole of his judgment in diav 
cafe. But another cafe foon af^er occurred which affordcM 
him an opportunity of explaining his own meaning in that 
judgment, and of fettling and afcertaining thofe principle^ 
9f law wh|ch have governed all the c^fes to which they 
were applicable, fron^ that time to the prefent. 

In this cafe it was fettled, after foiemn argument, and 
upon great confideration, that if the thing infured be xt- 
K»fr?«*^ui^ih7 covered before any lofs is paid, the infured can only be 
infured is only intitlcd to a total 01 a partial lofs, according to the final 
iwrtwi or x toul cvcnt. This agrees with Roccus who pu?s tliis queftlon ; 
to^thrfirf"^ — Alf^^^^°^^ i'ui jam fi>lvit aftitnationem mercium depirdita-- 
•vent. runty fi poflea di3a merces appatcant et recuperata fint, am 

pojjit cogere dominum ad accipiendas illaSy et ad reddetidam 

fihi ajUmationem quam dedit ? — ^To this queftion he anfwers 

thus : Diflingui : Aut merceSy out aliqua pars ip/arum ap^ 



The rure ii that 
if (he thiiif^ in- 
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partant^ et rejlitui pojint and Jolutionem a/Htnationis ; et turtf 
fenetur donunus mrrcium illas reaper f, et pro ilia parte mer^ 
tium apparenAum liberabitur ajfecurator : Nam qui te7ietura4 
€ertam quantitatem .refpeSu cetia fpeciei^ dando iliam^ libera^ 
tar, Et etiamj ^uia eontraStus ajfecuratioms eji conditionalisy 
Jcilicetyji merca deperdantur : Non autem dicuntur deper-- 
dlta^ Ji pojlea reperiantur* Vertmty Jt tnerces non appareant 
in ilia pri/tina bonitat^j aditerjit ajiimotio ; non in totmn^ fed 
prout tunc vaUnt, Aut veropoji foliftam ajlimattonem ab ajfe^ 
euratore compareant merceSy et tunc eft in ele6Hone mtrcium • 
ajjecuratiy vel redpere nterces vel retinere pretium (a). 

The cafe above alliided to, was an infurance oi\the (hip A (hip Is cap- 
Selby^ valued at X20oI. and goods on board, from riV^V/w handtbutthe 
to London.— The fhip failed on the 28th of March 1760, "'»** "'"** "^ 

* ' man taken out 

from Virginia for London^ an4 on the 6th of Mayw^^ of her. After 
captured bjr a French privateer. The captain and fix men ,'^,ptuJid ana 
were taken out of the (hip, and only the mate and one ^"' \"^» *« 
man left on board. The French put a prize-mafter and where (he v 
fevcral men on board to carry the fliip to France ; but in "^^^ fhrcap^ 
the way thither, flie was retaken on the a^d of May by ture : Yet, the 
an EngKJb man of war off Bayonncy and fent into Ply^ l^Xott^ht in- 
mouthy where Ihe arrived the 6th of June. The plaintiff, ^^.^,„^Vto 
at Hully as foon as he was informed of what had befallen abandon after 
his fliip, wrote on the 23d of June to his agent in Lon^ [j^vaL *** * *'" 

don to acquaint the defendant, *< that the plaintiff did „ ^ 

** from thence abandon to him his intereft in the faid Mendexf % Bur. 

•« fliip as to the 100 1. infured by the defendant."— The "^' * ^^'^^^ 

agent, on the 26th of Juncy acquainted the defendant 

with the offer to abandon, to which the defendant an- 

fwered, << that he did not think himfelf bollnd to take to 

'* the (hip ; but was ready to pay tlic falvagc, and all 

«* other loflcs and charges that the plaintiff had fuftained 

•• by the capture.** — On the 19th of Auguji the ihip, 

which had fuilained no damage by the capture was brought 

to London by order of the ownets of the cargo and the 

irecaptors, and the whole cargo delivered to the freighters^ 

%yho' paid^ the freight without prejudice.-— The queftioii 



(a) R0ccwy h* t. II. 9t 50. 
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bn this cafe wa^^ whether the plaintiff^ on the 26th of 
Jutiiy had a right to abandon) and to recover as for t 
total lofs.*— The court determined that he had no right 
to abandon, and** that he could recover as for average 
lofs only, — Lord Mansfield^ in delivering the opinion 
of the court faid) — << He plaintiff has averred in his 
tleclaration, as the balls of his demand for a total 
lofsi tb<a^ by the captun^ the Jbif became Vfidly b/f t9 
binu- The general queftion is, whether the plain- 
tiff, who, at the time of his a£bion, brought at th^ timo 
of his offer to abandon, and at the time of his being firft 
apprized of any accident haying hi'ppened, had only, in 
truth) fuftained a partial lofs^ ought to recover as for a 
total one\ In fupport of the affirmative, the counfel for 
the plaintiff' infifted upon the four following points: 
I, That, by the capture, the property ituu changed^ and 
therefore the lofs total for ever : 9, If the property was 
not changed, yet the capture was a total lofs : 3/ That 
when the flilp was brought into Plymouthy particularly on 
the 26th of June^ the recovery was not fuch as, in truthi 
changed the total, into au average, lofs : 4, Suppofing it 
did| yet the lofs having once been total, a right vffied in 
the infuTcd to recover die Whole^ upon abandoning | 
which r^ht could never afterwards be dhefied^ or taken 
from him, by any fubfequent event. — ^As to xktfrfipdnti 
If the change of property was at all material, as between 
the infurer and the infured, it would not be applicable 
to the prefcnt cafe ; becaufe by the marine law received 
tn; 29^. II. c. and pra^ifed in Englartd, there is no change of property, 
Imill^ conn- ^^ ^^ ^^^ ^?* capture, till condemnation 5 and now by the 
Aiuc» for ever. ^£^ of parliament (a), in cafe of a recapture, the juf 

pofilimnii continues for ever. Many writers argue, be^ 
tween the infnrer and the infured, from the diftin6lion, 
whether the property was, or was not, fo changed by the 
oapturoi as to tratisfer a complete right from the enemy 
,to a recap^r, or neutral vendee, againft the Ibrmer 
owner. But arbitrary notions concerning ^e change 
of property by capture, as between the form^er owner 
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{a) i9G.IL<:.34,fa4. 
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and recaptor or vendee, ought never to be the rule of 
decifion, as between the infurer and infured, upon a 
contraa of indemnity, contrary to the real truth of the ^JlJWc^ha^di 
'faft. And therefore I agree, upon iht fecond pdinty that, of ihc cdcray, 
by the capture, whiU it contiHued, iht (hip was totally ,, totally loft : 
loft ; but it muft be admitted that the property, in cafe X*^' *he property 

' * * ^' /^ IS not changed, 

of recapture, never was changed, but returned to the but revcft* lu 

former owner.-— Tlie third p^iftt depends, as every quef- ^Jner upuna 

tion of this kind muft, upon the particular circumftances. recapture. 

It docs not necefari/f follow that, becaufe ^ere is a re- But a reciipturr 

capture, therefore the lofs ceafes to be total. If the voy- caCei prevent 

age beabfolutely loft, or not worth purfuing: If the fal- J^'ai** '^"^ 

vagc be very high: If further expenccbe neceffary : If f„^ijaj cafes t 

the infurer will not engage, at all events, to bear that lofs may b« fowi 

«xpence, though it fhould exceed the value, or fail of 

fuccefs : Under .thefe, and many other like ctrcumftan- 

oes, the infured may difentangle himfelf and abandon, 

notwithftanding there was a secapture. The Guidon (a)^ 

amongft other inftances of a total lofs, where the infured 

tnay abandon, fays, ^ If the damage exceed half the value 

if the thing infured; or if the voyage be lo/ly orfo interrupted 

that the purfuit of it is not worth thefreight**' But, in the 

prefcnt cafe, the voyage was fo far from being loft, that 

it had met with only a fliort temporary obftruftion ; the 

(hip and cargo were both fafe ;' the expence incurred did 

not amount to near half the value; and when the offer 

was made to abandon, the infurer undertook to pay all 

charges and expences which the infured ftiould be put to 

by the captiu^. The only argument to ft\ew that the loft 

had not, upon the recapture, ceafed to be total, was built 

upon a miftaken fuppofition, that the recaptor had a right 

to demand a fale, and to put a ftop to any further pro* 

feciition of the voyage. But that is not fo. The pro- the property re- 

jjerty returns to the owner, pledged to the recaptors for 'I^J ^Jl'er''"' 

the amount of the falvagc. Upon paying this he is en- pledged for tha 

titled to rcftitution {h). The recaptor in this cafe had no ***''*^' 

tight to fell the ibip. If they had differed about the va- 

ittCj 4iC court of admiralty would have ordered a «ox&- 



(m) Ct 7, i I.— (^} Vid. 29 C. II. c. 34. 
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mlflion of appraifement. It was the mtereft of all par- 
ties that the (liip- ihould forthwith proceed to Londoru 
Had the recaptor oppofed it, or afFe£^ed delay, the court 
of admiralty woul J have made an order for bringing her to 
to her port of delivery, upon reafonable tetms. There- 
fore it is clear that, on the 26th of yune^ the &ip had 
fuftained n(f other lofs than a fhort temporary obftru£lion, 
arid a charge which the defendant ofFeitd to pay. — As to 

TK J. ii * ^ ^^ P^^*^ • The pUintiflPs demand is for an mdemnity. 

)i;ii aT one time His a&ion, then, mud be founded on the nature of his 

▼«"«"« ulfured' damnification, as it really Was, at the time of the aclion 

einnot abaiKion brought. It is repugnant, upon a contrail of indemmtjf 

*vfHt hrts deter- to, rccover as for a total lofs, when the filial event has 

oViy'a patii-iT determined that the damnification is, in truth, an average 

jufs at the tWwe lofs. Whatcvcr undoes the damnification, in whole or 

*A the action i • i . . . - 

%iviQ'^hi. in part, mud operate upon the mdemmty m the fame de- 

gree. It is a contradrftion in terms to fay that an aciion 
will lie for an indemnity, when, upon the whole event, 
no damage has beenr fuftained." — ^To illuftrate this, he 
iiw^artadiofi put the cafc of an aftion of wafte brought againft a tc- 
win not lie upon ^ant, after he had repaired (a) j and of an a£lion 

•a indemnity, if ' . 

before the action broughtby a furctv, fued to judgment againft his ppnci- 
ju^ ha« been'"' P^i ^^^^^ ^^^ principal had paid the debt and cofts, and 
fapaiTcd* entered fatisfaftion on record 5 to fhew that, by the com- 

mon law, the injury being repaired before the a£bion 
brought, is an anfwcr to the a£tion. He then fatd;— 
There is no ** ®^^» '*" ^^^ prcfcnt cafc thc notion of a: vefted right in 
vtfiid rifht to xht plaintifi^ to fue as for a total lots, before the recapture, 

recover as for i . , /. o • <» r » i • i t» i • /• 

tut^i lofs, till the IS only ncutious and not iounded m truth : ror the mfured 
rri^'^hi to^ aban- ^ "^ obliged to abandon, in any cafe. He has an elec- 
|on,cieasittdo ^on. No right can vcft, as for a total lofs^ till he basr 

made that elc£lion. He cannot ele£l before advice is re- 
ceived of the lofs \ and if that advice ftiews the peril to be 
over, and the thing infured in fafcty, he cannot ele£l at all \ 
becaufe he has no right to abandon when the thing is fafe. 
Writers upon the marine law arc apt to embarrafs general 
principles with tlic pofitive regulations of their own coun-^ 



(a)^ Vid. Co. Lit. 53, a. 

•ry; 
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trv : But they fccm all to agree that, if the thing be re- J^ *^« ^^^^i »«- 

covered before the money is paid, the inlured can only be vercd before the 

intitled according to the final event (/i).-ln the cafe of |:;tlTc!.n only 

Spencer v. Franco fbk though upon a wager policy^ the recover accord- 



mg ru the final 



event. 



lofs was held not to be total, after the return of the fhip 

in fafety j though ihe had been feized, and long detained ^^ ^ ^. 

by the King of Spain, in a time of aftual war. — In the covered after a 

i. -^. -r,. .fxit 1 ^^"g detention, 

cafe of Pfile v. Fttzgerald (c), though upon a wager po- it i, „„t » ,,,^^^ 
llcy, the majority of the judges, and the Houfe of l^''^*/^^*"JJ{|y" 
Lords held thde was no total lofs ; the fliip having been 
rellor^d before the end of the four months, the time for 
which (he was infured — ^The prefent attempt is the firft 
that was ever made to charge the infurer, as for a total 
lofs, upon an interejl policy, after the thing was reco-» 
vcred : And it is faid, thfe judgment in Gofs v. Whithers 
gave rife to it." — Here he recapitulated the grounds of 
the judgment in that cafe (^/), and proceeded thus, — 
*« But it is faid that though the cafe of Gofs v. Whithers 
was entirely different, fome part of the reafoning war- 
ranted the propofition now inferred by the plaintiff from 
it. The great principle relied upon was, tliat, as between 
the infurer and infured, the contraft being an indemnity, 
the truth of the fads ought to be regarded ; and there- 
fore there might be a total lofs by a capture, which could. 
Njiot operate a change of property \ and a recapture ihould 
not relate by .fiftion, like the Roman jus pojilimnii as if 
fhe capture had never happened, unlefs the total lofs was 
jn truth recovered. This reafoning proved, e converfo, 
that if the thing, xn truth was fafe, no artificial reafoning . ^ 

fliall be allowed to fet up a total lofs. The words quoteci 
at the bar were certainly ufed (tf), " that there is no book, ^Tmvl^t^aCrt 
*« antient or modem, which does not fay that, in cafe of v. iVkitktu^ ex* 
« the (hip being taken, tlie infured may demand as for a ^ **"* ' 
« total lofs, and abandon.'* But the propofition was ap- 
plied to the fubjed matter, and is certainly true, provided 
the capture, or the total lofs occafioned thereby, continue 



{a) Vid. Roccus, Not. 50, fup. 49o.«*(^} Sup. 441. — (f)^ 
Bfp. ParLCa.i3i,inf.5C4.— (</)Sup. 487.— (tf) Vid, fup. 488. 
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Of Abandonment. 



[feook F. 



IflTben the (hip 
it (afe and the 
voyage is not 
lofty the infured 
ought not to he 
permitted to 
abandon. 



iTie infurer 
ought ticver to 
pay le^s than 
the value of the 
lofSf nor the in- 
Ittrrd receive 
more* 



to the time of ahamhning, and hringing the oBiofi. The cafe 
then before the court did not make it ncceflary to Ipccif j 
all the reilri£lions. But I will read to you verbatim, from 
my notes of the judgment then delivered, what was faid, 
to prevent any inference being drawn beyond the cafe then 
determined/'^^Herc he read fcveral paffages from his ar-* 
gument in Gofs v. Whitkersy whicK is fully fet forth in 
the foregoing account of that cafe, and tlien proceeded $ 
-**-** From this way of reafoning it by no means followed^ 
that if the (hip and cargo had, by the recapture, been 
brought fafe to the port of delivery, without having fuf- 
tained any damage at all, the infured might abandon.- 
But without dwelling longer upon principles or autho-> 
rities, the confequences of the prefent queftion are de- 
cifive. It is impofllble that any man fliould defire to aban*« 
don, in a cafe circUmftanced like the prefent, but for 
one of two reafonss Either becaufe he has over-va!uid ; 
of becaufe the market has fallen below the original prices 
The only reafons which can make it the intereft of th€. 
{^arty to defire to abandon^ are conclufive againft allowing 
it. If the valuation be true, the plaintiff is indemnified 
by being paid the charge he has been pUt to by the czp" 
ture. If he has over-valued, he will be a gainer, if ht 
be permitted to abandon i and he can only dedt'e it be« 
caufe he has over<i>valued. This Wa$ avowed upon the: 
firft argument ; and that very reafon is conclufive againft 
Its being allowed. The infurer, by tlie marine laws 
ought never to pay lefs, upon a contnd^ of indemnitjf 
than the ^lue of the lofs ; and the infured ought nevet 
to receive more* Therefore, if thete were occafion to re« 
ibrt to that argument, the confequence of the determi- 
nation would alone be fufficient uppn the prefent occa- 
fion. But^ upon principleSy.xKvi a£lion could not be main* 
tained as for a total lofs, if the queftion were to be judged 
by the ftri^left rules of the common law : Mudh lef$ c?A 
it be fupported for a total lofs, as the queftion ought to 
te decided by the^ large principles of the marine law, ac- 
cording to the fubftankial intent of the contra&s and die 
r^al truth of the fa£t. The propertyi aod daily nego- 

3 tiation$| 
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tiations of merchants ought not to depend upon fubtleties Qu«ft«oni of in. 
and niceties; but upon rules eafily learned and eafily re« not depend 00 
tained ; becaufethey are the di£iates of common fenfe, drawn ^J^",* j^^' ^3%^* 
from the truth of the cafe. If the queftion depend upon ruicf thedidatet 
the fa£lj every man can judge of the nature o^ the lofs^ ^tau^ 
before the money be paid: But, if it depend upon 
fpeculative refinementSf -from the law of nations, or the 
Roman jus pofHimlniiy concerning the change, ot revefting, 
of property ; no w6nder merchants are in the dark, when 
doBors haye differed upon the fubje£l from the beginning, 
and have not yet agreed.^— To obviate too large an infe- 
rence being drawn from this determination, I defire it 
may be underftood, that the point here determined isf 
7bat the plaintiff upon a policy can only recover an indemnity^ ^^^ infur*^ can 
according to the nature (f hif cafe, at the time of the aSlion pnJy recover an 

» f ii f»/»fit« ff "«Tr indemnify for 

brought, or, at myt, at the time of his offer to abandon. We hi. lof* at the 

give no opinion, how it would be, in cafe the fhip and |i|JJ,*brou^hr**^or 

goods were reftored in iafety between the offer to abandon oflftrtoAbandon. 

and the a£bion 'brought, or between the commencement 

of the aftion and the verdid: And particularly I defire ifaften total 

that it may not be inferred, that in cafe the fliip or goods ^*d/ii,c thi*p lie 

ihould be reftored, ^fr /A^ m^ry is paid as for a total l<fs, |^*"2!!j',V** '**' 

the infurer could compel the infured to refund die money be obliged tore* 

and take the fhip or goods. That cafe is totally difierent ^^^^ 

from the prefent, and depends throughout, upon difierent 

reafons and principles. Here, the erent had fixed the 

lofs to 'be an average lofs only, before the adion brought, 

before the ofier to abandon, and before the plaintiff had 

notice of any accident; confequently 1>efore he could 

make an eteflion. Therefoi^, under thefe circumftan* 

ces, we are of opinion d|at he cannot recover for a total 

lofs, but for an average lofs only ; the amount of which 

>s afcertained by the jury. — ^The judgment muft be entered 

up as iot the average lofs ftated in the cafe;" viz* lOL 

percent. 

The following cafe will (Iiew that if, upon a recapture, ifapon a re- 
the captain find that the voyage cannot be purfued, and^ "m fcTi tht llwj 
-a£ting fairly for the benefit of all concerned, he fell the ""^ cargo, as 
ihip and cargo to pay the falvage, and thereby put aa end bl^onc furati^ 

1^ ]^ fQ cuncti.nedi thp 

*> iufured muj 

ab«uidoii. 
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to the-Toysige; the infuredoiaj ah^xidcm, and recover at. 
fot a totallofs. 
A Qjip and j^ fljip ^nd freight were infured from Montferat to Lon- 

goods arc c«p- * « <• 

tured and re- ^/f ; — The {hip was taken on her voyage on the a3d oC 

^^"ITjiffrflion ^^9 l>y *^o Amrkan privateers^ who took the captain 
of the captain, ^^^ ^y fi,;^ ciew, and part of the cargo (which confifted 

who dlfpufcs of 1-1 i,r 1 ,.. 

both and putt of lugars)^ out of her } and alio took away the ngging« 
toy7/era^*in She was afterwards retaken and carried into Nevx Tork, 
fo do^ng, aeti to ^hcf c the captain arrived on the 23d of June, and, takine 

the bed of hit ^^ r t n- r i i. r t i* , ,. i 7^ 

judgment for poueiUon 01 the unp> found that part oi what had been left 

ctn^med?The ^^ *^*'^ ^^ ^ ^^^^^^ "^ wafhcd overboard; that 57 
iniured nay j^^gflieads of what remained waA damaged, and that the 

0bnndon, and _ . , , , , , . • t . i 

demand ai for a ibip vas kaky, and couM not be repaired without un- 
ut aiiofi. loading her entirely. The owners had no ftorehoufe sa 

JMiiiess.Fiitckef Nfw Tork. No fajlors were to be had there ; and the onlj 
Dwff. 219. method he had of paying the falvage, was by fale of the 

ihip or part of the cargo. He did not know of the in-« 
furance. The expence of repairing the (hip would have 
exceeded the freight by more than looL There was ai^ 
embargo on all veflels at New Tork till the 27th of i>r- 
cemherf^znd his (hip ought to have arrived at Lotubn in 
July. Upon confulting with his friends at New Tori^ 
he refolved to fell the (hip and cargo^ as the moft prudent 
ftep for the intereft of his employers. The cargo was 
accordingly fold and paid for. The (hip was alfo con* 
tra£ted for ; but the perfbn who agreed to buy her ran- 
away ; and the captain lefr her in a creek near New Tork^ 
and returned to England, where he arrived in the February 
following, and informed the plaindff of what he had 
done. The plaintiff immediatdy claimed from the un* 
derwriters as for a total k)£i| and ofiered to abandon.— 
The underwriters refiiled this claim. The infured brought 
an a£)ion on the policy, and went for a total lo($. The 
defendant infifted that it was only an average loj^* — ^Lord 
Mansfieldy who tried the caufe, told the jury, that if they 
were fatisiied that the caftatn bad doKe what was he/lfor the 
benefit of all amcermd^ they muft find as for a total Io(a. The 
jury found a verdid: according to this dire£iion \ and up* 
on a meiion for a new trial, the court were clearly of 

opinion 



Quip. XIV. S 1*1 H^en allcnved. ^^ 

oj^nion that the plaintiff had a right to abandon^ and claini 

as for a total lofs. — ^Lord Mansfield faid ;— ^< On the trial 

of diis caufcj it did not appe ar to me that there wat 

any queftion of law, and no cafe was a&ed for. It was 

impoffible to aflc for one till the f;i£ls were afcertained |. 

and when afcertainedi it would have been impofiible to 

(late them in any way which could have left a doubt on 

the law. It was not contended that a capture neajhrily a capture does 

amounts to a total lofs, as between infurer and infured : D®' neccflkriiy 

' •• > amount to a to- 

norj on the other hand, that, on a capture and recapture, ^a< lofs ; nor 
there may npt be a total lofs, though there remains forae pre 'xnt7ti £inj 
material tangible part of the ihip and cargo. Neither ^^* 
was it contended that the captain has an arbitrary 
power, by his own a£l, to make the lofs either partial or 
total, as he pieafes. The queftion is fimply this, whe- 
ther the confequences of the capture were fuch as, not- 
withftanding the recapture, occafioned a thtal obftruQion 
of the voyage, or only a partial Jloppage^ as in the cafe 
of Hamikon v. Mcnin [a). In that cafe, and in Gofs v* 
Withers (£), great ftrefs was laid on the Ctuation of the 
Ihip and cargo, at the time when the infured had notice^ 
at the time of the offer to abandon^ and at the time of 
the oBion brought. No cafe fays that the bare exiftence 
of the hulk of the ihip prevents the lofs being total. 
The cafes where the infured may abandon are, <« If the Fr what cafet 
«« Yoyage be loft, or not worth purfuing ;•— If the falvage ^'JI^o^J*** "'' 
**be high^ — If further cxpence" be neccffarjr; — ^If the 
<^ infurer will not, at all events, undertake to pay tliat 
" expence (tf), See.** Here, at the time of the capture, 
there were no hopes of a recovery ; no friend's fliip in 
fight ; no means of refiftance ; all the crew taken out, 
and part of the cargo \ and the rigging alfo taken away. 
When the (hip was retaken and brought to Nenv Tork^ 
it ftill continued a total lofs. Neither the infured nor the 
infurers, had any agent in the place. The court of ad- 
fulralty muft have proceeded fecundum aquum et bonum^ 
and might have fold her for the benefit of thofe concerned. 
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When the hifured firft had notice and offered to abandon, 

and when die a£iion was brought, it vras ftiU a total lo(s« 

The voyage was abandoned, the cargo fold, and the ihip 

kft to be fold. The only anfwer the defendant makes, 

or can make to thiSf is, that the lofs was total, indeed, 

but the captain made it fo by his improper condu£l v^or 

that, on his taking pofleiEon of the ihip, the lofs became 

partial, and that he oaght to have purfued the voyage. 

Tb« captain hat But was tUs defence true in fad ? The captain, when he 

tWUy todu^iie eame to Nnv Yori^ had no exprefs order, but he had 

Sfi!li^fiiorall ^^ hnplicd authority, from both fides, to do what was 

concerned, and right and fit to be douc, as none of diem had agents in 

ixHinci^ Via ^^ place. And for the confequences of whatever it was 

»^9* right for him to have done, if it had been his own fhip 

and cargo, the underwriter muft anfwer ; becaufe this is 
within the contra£l of indemnity. Suppofe there had 
been no infurance, what ought the captain to have done ? 
I. As to the eargo: According to the courfe of the voy- 
age, the (hip ihould have arrived at London in July, On 
the capture, part had been taken out, fome had been 
waflied over-board, fome damaged, and the whole, from 
the leakinefs of the veflel, in a pcriihable ftate. There 
were no ftore-houfes, nor could the (hip proceed in the 
ftate (he was in. The crew was gone, and an embargo 
laid on till December. What! (hall a cargo, which was 
intended to arrive in London m Ju/y, be kept in a peri(h* 
able ftate at New Torkj in a leaky veflel, till DfcenAer^ 
a. As to thc^/p -•• It was certainly better to (ell her, than 
to bring her to London. There was no crew belonginf 
to her, and (he had no cargo. Even if all the caijo had 
been left, the expence of repairs would have exceeded 
the freight. If (he had been broughthome, die expenqe 
of bringing her might have been m<»re than what (he would 
|iave fold for in London. It has been faid, diat the da« 
mage would not have fallen on the underwriters^ hut the 
argument drawn from thence is a fallacy, for that circum-* 
ftance goes to determine it to be the intereft of the in<p 
fared to abandon the voyage. The.queftion is, ^hat did 
the owner fufier bj the Rapture j aqd it ^a^ar^ that he 

^uJeit4 



Chap. llV. 51.] tnen ailw^d. 501 

fufiered fo much that it was not worth while to purfu^ 
the voyage. The whole voyage was loft. As the cap-» 
tain did not know of the inforance, he had no temptation 
to give the turn of the fcale to the one fide or the other. 
I left it to the jury to determine whether what the captaiil 
had done^ wzsfir the ienefit of the concerned^ If they had 
fouiid that it was^ in words, where would have been the 
queftion of the la>Bi^ {a) ?'* 

So, if the (hip be fold by the captors, and the captain if tfcectpttjn 
aaing as agent for the owners, purchafe the fliip on ^tt'^^^ 
their account $ this fliall be confidered as a recovery of Su^nm ^'tht 
the (hip for the owtiets, and the money thus paid, as fal- monqr p>Ki, bc« 

« b^ t 1 I- t «• • • ing in iwiure of 

vage \ and if the Vopge can be pTofecuted, this is only raWage, u ooiy , 
a partial, and not a total, lofs. • ^^^ ^' 

Thus: — A (hip, infured for fix months, was captured ^^f-fi'J'^* 
and carried into Charkjlown^ where (he remained upwards Rep. 257.^ 
* of a month, and then was fold by the captors, and pur-^ 
chafed bythc captain for account of the original owners. — 
In an a^ion on the policy, the defendant paid 60I. percent* 
into court, as for a partial lofd. — ^The plaintiff contended, 
that the (hip having been captured and fpld by the cap» 
tors, after (he h^ been a tkionth in their pofle(&on, this 
was a total lofs. — Lord Kenyotiy who tried the caufe, held 
that this was only to be confidered as a partial lofs, and 
that the owners could not abandoil* He confidered the 
captain as agent for the owners, recovering the veflel up-> 
on their account, and the price as a kind of falvage, the 
amount of which would be the lofs fuftained, and which 
onlyconftituted an average lofs. He admitted, however, i 

that when the (hip had been captured, and was carried 
into port, in the enemy's pofleflion, the infured might, 
at that period, have abandoned* But not having aban- 
doned, till after the (hip was recovered, they could now 
cply go as for an average lofs. — ^The jury found a verdi£l 
according to this dire£tion. 



(a) In PUniamour v. Staplei^ fop. 378. Mr. Juftice BuUer 
adopts this doAriney that the infurers are bound by the a^s of 
the captain when he does what he deems befi for the benefit of 
all coneerned. 
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Haying laid before the reader the authorities upon quef* 
tions of abandonment^ upon loii^s by capture, and nrreft 
of princes ; we will now proceed to confider> 



SKipwreck it 
alwayi coiiii- 
dcRd as a total 



^ut a ftranding 
is not, of i:feif, 
dt^cined a toul 
lofs. 



Ko partial lofs, 
however grear^ 
can be.tuiiicd 
ioto a total lofs. 



Afliip performed 
her vuyogCy but 
wab fu danxaged 
as not to be 
worth rcpairfiig; 
yet, 4» the da- 
nage waa oiily 



2. Of the fight of (Aandonlng in othir cafes. 

Shipwreck is genesally t total lofs. What may he faTCii 
of the ihip or goods is fo uncertain, and depends fo much 
0£ accident^ that the law cannot diftinguifli this from the 
abib}ute deftruAion of the whole. The wreck of the ihip 
may remain and may be fayed, but the ihip is loft. A 
thing is (aid to be deftroyed when it is U> broken, di§jointed» 
or otherwiije injured^ that it no longer exifts in its origi- 
nal nature and eiTence. So di£ goods may remain \ but 
if no ihip can be procured in a reafonable time, to carry 
them to their place of deftination, the voyage is loft, and 
the adventure fruftrated. 

But the mere franding of the fiiip is no^ of itfelf, 
deemed a total lofs, fo as to entitle the infured immediately 
to abandon. If by fome fortunate accident, by the €Xf 
ertioQS of the crew, or by any borrowed affiftiince, tk^ 
ihip be got off and rendered capable of continuing her 
voyagp, it is not a total lofs, and the infurers are only 
liable for the expences occafioned by the ftranding. It 
IS only where the ftranding is followed hyjbipwreck^ or in 
any other way renders the (hip incapable of profecuting 
her voyage, that the infured is entitled to abandon {a). 

It is a rule that, tp entitle the infured to Abandon, .there 
muft have been, at fome period of the voyage infured, or 
during the continuance of the riik, a total lofs ; and the 
following cafes will fliew that no partial lofs, however 
great, occafioned by the perils of the fe^, can be turned 
into a total lofs. 

An infurance was made on the ihip Friend/bif from Wj^ 
burgh to Zjv»i.*-In an a^ion on the policy, the defendant 
pleaded a tender of 48 l.~-The plaintiff claimed as for a 
total lofs, aQd upon the trial of the caufe, it appeared 



■**>- 



i««Miap*MN 



(«) Vid. Emerig, torn, a, p. 180. 






duit 



Chap. XiV. 5 I.] Wljen aOcwed. 5® 5 

that the Ihiphad fuffered fo much in her voyage, that eftimateHat4i5 
- when fhe arrived at Lyntiy Ihe was not worth repairing, it not a total 
The damage, however, fuftained by the Ihip, did not ex- fyred*cannot 
cced 48 per cent.^ the fum which the defendant had paid aba ndon. 
into court upon his plea of. tender. — Upon this cafe the CaxmUt ▼. Bt. 
defendant mfifted tliat this was a partial and not a total ^*''^'» * '^' ^• 
h)&, and that therefore the plaintiff had no right to aban- 
don. — The court were clearly of opinion that the owner 
cannot abandon, but in the cafe of a total lofs, aild that 
they could not' determine that there had been a total kfsy 
when the jury found that there was only a lofs of 48 L 
ptr ant. — Mr. Juftice Ajburjl faid, — ^It will be making the 
infurers anfwerable for the goodnefs of the fliip. If they 
are held liable for more than 48 pir cent. It is dated that 
the ihip was not "^orth repairing \ but nm conftat that, if 
disffliip hdd not' received aiiy damage during the voyage, 
flic would h^e been worth repairing : And though (he n ^^ (^\^ \^ y^ 
was not in a found ll^e,' yet flie had been 24 hours in ^^yag* receives 

• ^ fc great «1amage» 

fafiety; and the jury having iaicettained the ambunt of but airive at her 

the damage fee has fiiftained, I cannot &y Aat the S^'^^'/ntremahi 

plaintiff ov^ht^to recover more/'— rMr, Juftice Btdler £iid, 24hotirf in 

.^« Nothing c^n be better dUbtiflied than that the mvfut nJui toud "* 

cf a (hip canx)nly abandon in the cafe of a total lofs hzp* ^^^** 

pening at ftana period w ether ^ the voyage ; vi^di can no^ 

have happened in this cafe, as die jury have exprefsly 

found that the lofs amounted to 48 1. per cent. In the cafe 

€>f Jenluni v. Muchenvaty though the fliq^ was brought 

pto port;, yet die capture, as between the tnfitrer and thk 

iffuredy wsts a tdtal \<&. The true way of confidettUg 

this cafe is, thdt it was an in&rance ^xi /^^^^]^,yo^ /^ t«^j»^^ 

and if either the ihip or the voyage be loft, it will be a 

2t total lofe \ but here neithet was loft. The cafe bf Ua- 

mibon V. Mendez (a) is decifive." 

• So, where the flilp PrifUte rf Waies was liffured, « ift a rtiip. inf.irpil 
port ol at fea, for fix ihosdis from tht i^th di July receive » ^^It 
rl 7^7-"— The fljrp ^«^ in govetliment fetvice bound from jhi^^jl'^jj^ 
fio^h to ^jteb^. Shrf arrived "diert^ but the fcafoti being the<*p»..U. be*. 
^<far adnFAOceA befon fiie was-re^dy to return, (he^was ^et herrcp-ored, 

<i 't t • ' - ■ ^ fells her, after 

' ": . ' , K n tkttimt: Thii 

(a) Sup. 491, iinoLiiCoui, 

'• ^ xk4 removed 
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but a partial lofk; fcmoved iiito the bafoxit from whence on the xoth of 

Novembir ihe was driven by a field of ice, and damaged 
by running on die rocks. Her conditio^ could not be ex- 
amined into, till the April followii^, after the expiration 
of the policy. She was then found to be bulged, and 
much injured, but not irreparably (b. In the progrefs 
of the repair, difliulties arofe for want of materials^ 
and the captain, after coufulting the merchants and agent 
in the place, fold her. An account was made up charge- 
ing the infurers with the whole amount, and crediting 
(hem for the money for which the (hip was fold, as faU 
vage«— Lord Mansfieldy at the trial, faid, <* The great 
point in the cafe is, whether this be a total lofs by this 
accident. It is a new queftion, upon which I (hall re* 
ferve a cafe for the opinion of the court.'' — A cafe being 
refcrved, the court, after argument, were of epcnipn 
that the (hip (hould be coniidered as imttagtd^ on the ^^fSok. 
of November^ but not totdlj loft. — ^Lord Mamfidd (aid, the 
juftice of the cafe feemed to be that die lofs in Novembir 
(hould be taken as an average^ not as a Mai lofs. 

So, where the Good Fellow priyateer was infured, '< At 
'< and from Jamaica on a cruife for four months, valued 
•• at lobol. 'without farther account and free from average/' 
—-Upon a fpecial vcrdid it appeared, that while the pri- 
vateer was on her cruife, and within the four mouths, the 
crew mudnied againft the captain and his officers, and by 
force carried the fhip to Jamaica \ and before her arrii^ 
there, by force, feized the boat, fire arms, and cudaiTes, 
carried them off and defcrtcd the (hip j . whereby the 
voyage and cruife were prevented and loft for the remain* 
fu«ncewas/r#* der of the fouT mondis : That the (hip arrived at ^amedca. 

from 0veragi ;. •iir« ^ % 

aiid not for a byt np| till aftct thccnd of the four mondis. — Upon this 
TyllfoX^^x^ cafe the Ki«g's»Bcnch gave judgment for die pbinriff.^ 
at c rage loCi. Upon a writ of error, die Exchequer Chamber unairi- 

moufly reverfed that judgment, and the Honfc-of fxMli 
confirmed the judgment of revcrfalj being of opinion, 
whh die majority of the judges, that the iiafurer, ijeiijg, 
by the terms of the .poliqy,) free from all averw;i,the 
plaintiff could not be entitled to recover btttto j^ <4 ^ 

total 
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total lofs ; and die (hip being, founds by the fpecial ver- 
did to be in good fafety^ at her proper port, at and after 
tbe end of the four motiths, for which the infurance was 
made, there could be no lofs (^i). 

If, by any accident or misfortune, the (hip be prevented Bur if the voy- 
from proceeding on her vopge, and the voyage be thereby . JSirI wi^iocr 
loft 'y this is a total lofs, not only of the Ihip and freight, c'ufe , k is a 
but alfo of the cargo, if no other (hip can be procured to 
carry it to its port of deftination. 

Thus : — An infurance was made on the fliip Graces her On a -royage 
cargo and freight, «* At and from Tortola to London ; uTdrjJ^tUcih\m 
<* warranted to depart on before the 1 ft of JujrM/l 1781. **7f" <<•»♦»< w 
*^The ihip valued at 2,4701. the cargo at 12,4001. hack on the 
« and the freight at 2,250 1. \ at 25 guineas per cent, l-anl^ofhi*"* 
"to return 10 per cent, if (he departed with convoy refwired there, 

, • and no orhcr 

♦* from the Weft Indies^ and arrived ; the Jhip^ freight^ (hip can be 

" jW goods nvarranted free of particular average.'' -^Tht J^'/thu^uT 

ihip and cargo had been a Dutch prize, condemned turai lofs uf the 

at Tortola \ but during four or five months that (he and cargo; and 

ftaid there, was never unloaded. On the 1 ft oi Au- t»»«»nf"«<>«»r 

• • • abandon. 

guft the whole fleet of merchantmen, with their convoy^ 

got under weigh; but not being able to get clear of the jj^'/jf^^'B. r. 

iflands that day, they came to an anchor during the night, Tr- tx G, ill. 

and the next day cleared the^ iflands. About ten o'clock 169! 

that day, feveral fqualls of wind aro{e, which occalioned 
'the ihip tbflrain and make water fo faft, that the pumps 
'' weire obliged to be "worked; and on the 3d the captain 
' made a fighal of diftrefd, in confequence of which flie 

was obliged to return to Tortola. On her arrival there, 

the cajptain made his proteft ; and a furvey was had, by 



' {k) It has been faid [Pari^ 170.) that cafes like the prdcht 

«ati never artfe again,' becaufe it originated in a wager polictt 

whkh it iprohibttedby law.— The policy, in this cafe» can icarcely 

,.|ie hi4tak^vebecA«a wagfi>»poliey^: it w;|s rather a vabcd 

.|>ol^qy, fv^t fnxnaTerage: But itmuft be recolleded tjbac there 

* if in the ftsjt. 19 G^ II. c. ly.apfaviro to. exempt privateers 

' "Irom the operation of the Brn claufe, which prohibits inCurances ' 
'Thtereft or ho intefeft ; anVt therefore the poh'cy in titi .cafe would 

* be a gooi^na fdid pdicy at this day. - ^ • ' 

<: :2 which 
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wftich the fhip was declared unable to proceed to fea with 
her cargoi upon a Lcfubn voyage, and that {he could not 
be repaired in any of the Engliftf iflands in the Weft In^ 
£is* There was no evidence of any fpecial damage to 
the cargOy which was fold for within 700 1, of the value. 
The owners pnrchafed two-thirds of it ; the greateft part 
of which might have been fent home and fold at a great 
profit. The infured claimed as for a total lofs on the 
ihip, cargo, and freight. At the trial, though the cargo 
was warranted free from average, yet it feemed dange- 
rous to permit the infured to abandon^ and thus turn an 
average into a total lofs. The jury» however, thought 
the infured entitled to what he claimed, and found ac* 
cordingly.-<~Upon a motion for a new trial, the court, 
upon full confideration, were of opinion that the verdi^l 
was right and ought to ftand.«— Lord Mansfield faid, — 
*< At the trial, my prejudices were in favour of the un- 
derwriters } but upon better confideration, I agree with 
the reft of the court that the jury did right. If, by the 
feriU infured ^gainft^ the vajage bi l^ and gwe^ it (r a total 
l(fsf otherwife not. The fhip received an irreparable hurt 
within the policy, which drove her back tb Tortolm, where 
only two fliips could be had, both together not capable of 
■taking the whole of the cargo on board. The voyage 
was fo completely loft, that no fliip oould be got ; and the 
infured was unable to fend that part of the goods which 
they had furchaled, forward to England ^ and yet no 
body bought but to fend to England* If the voy:- 
sigt could Juve been continued in another iBbip, thesce 
might have been freight pro rata. But it was admitted 
that there was a total lofs on the freight, becaufe the (hip 
could not perform her voyage ; and the infured wer^ not 
to wait tiU ftiips could be had. The fame argument ap* 
plies to die fliip and cargo. This is a contra^ of indem^ 
ttity, and the infuranoe is that the (hip (ball come to London* 
Introducing nice diftindions ii iiiconvenient and d»igd- 
tons: Upon turning this cafe jn every view, the court 
' are oT opinion that the voyage was totally loft ; and this 
is the ground of our determination/' 
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« 

If a cargo be Aimagca In the coutfe of the voy«ge, and i^^^Jj^^Tfoa. 
it aopear that what has- been faved is Icfs in value than the to u reduced in 

---., «•• «• ti^ «-»•• value lo kf'niifta 

amount of the fTCignt ; this is clearly a total loft. Tms the freight, it 
doarine is warranted not only by the paffiigd (i>om i# ;^[i' *^ * '*'"* 
Guidon which has been already cited, but alfoby the opi- 
nion of Lord Mansfield in the cafe of Gd/s^. 1f^khers(^)f 
and by that of Lord Hardnvick in the following cafe. 

An a£^ion was brought on a policy of infurance upon ^fif^^ ^* m p 
com for aooL but of the value of 217 1.) the defendant t s:r. 1065. 
having fufiered judgment to go by default, upon the 
execution of a writ of enquiry, before Lord Hard- 
%vicke, it appearing that the corn being damaged, was 
fold for only 6^ L, and the freight ca^e to 80 L<— 
Upon thisy the qoeftioii was whedber^ as the freigbtr 
esceedtd the falvage, this was not to b^ confuiered 
sis a tQtal lofs. For the pibtntiff it wa^ infifted ibu he 
oi^ht not to be in a worfe fitoation than if his com had 
gone to the bottQmji^ for then he wouU lu^ve had no- 
freight to' pays but no V that the voyage has been per- 
formed, Mdicveby freight U become due, h^ haa a right 
10 dpply the falvage t» difcharge it. It w;^ proved ta 
\^ the ^dage that, wbe^e the £»brage eaceeds the f rei^t^ 
t0: 4edtift the freight i)ut of the fahmgo, aa^l niake op 
thl^ lofs upon the diflcffeace.-^For t^ 4ef«i|dantit wd9 
iafifted that^as Us infiimico was tspoft the coicii» a»4 
tiie n^iols did not pcrifh, be oiq|ht, in maldng np lim 
lofs, to deduCfc tfae falvage : But no ix^fiance oraU hfl 
(hewn, o!i eidier fide, of an adjwUnieiit whevt the ftei^ 
ecceeded the falvage. — ^The -Chief Jnftice was of epitao» 
Aitt, wtthin die reafon of deduAing the freight, wheM 
die falvage exceeds it, the plsrintiiF, fai this cafei whevaf 
it fed ftoit, ^l«s incitleillo haW it'eMfkkMd ii atotii 
toft. ^The jury fovnd according to diis diroftieai (A). 

la 

(a) Vid. fup. 4*6.— (i) This cafe, was before the year T/^/ 
'When the common memortnduih was introduced into 'poliolta^ 
that corn, ftc. iheald bt^free fraoii artnigei 'uftisfi gtitMor 

4bi 
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When the in- In France the diftiiiftion is this t In cafe of Ihipwreck^ 

fioQ hy the law the uifuxed may abandon, though the goods be recovered 
9S FrMu. j^jjj carried to their place of deftinatioh, becaufe goods 

thus faved are generally in a bad and unmarketable con- 
dition. But if the (hip become innavigablci the infured 
cannot abandon die goods, if by any other (hip they may 
be conveyed in time to their place of deftination (a). 



Se£t 2. 

Within what Time the Infured may abandon. 

Some time It feems reafonable and neceflary that fome time (hould 

JJ;^^,^^5cJ^^ be fixed when die degree of refponfibiKty of die under- 
•ftheinfurtr'i writer fhould be afcertained; and therefore in feveral 

refponfibiliry . • « i_ • #• • • • 

ihouM be afccr- maritime Itates on the contment, poutire regulations 
^^^ have been eftabliflied, limiting the time, after a lof^ hat 

happened, within which the infured may abandon. In . 
France^ Spain^ and Holland^ the times ate limited by law, 
according to the diftance of the place where the lofs 
happens, widiin which the abandonment muft be made fh)^ 
In Emgisftd, the But the tiipcs thus limited muft often prove eidiet^ioo 
infured, Mfcm {on&r or too fliort, and frequently occafion CTcat lofs and 

at he H informed ^ , t.i>« i-i- 

of a total loft, inconvenience either to the miiired or the imurer. In 
SanSon^tif ifcSt.*" Bngloni we have no fuch pofitive regulation, nor any 
If he mean to do time Hmited by law for abandoning : Our courts have 
mfonaUenMke hii<i down a rulc, wHich feems better fuitcd to the prac- 
**h!^/"II"*ii ^^ ^^ commerce, and more likely to prevent frauds than 
wave hit right tbofe wc have juft alluded to. This rule is, that as foon 
to abaadon. ^ ^ mfuTcd receives advice of a total lofs^ he muft 

make his elefUon whether he will abaii4on or not : If 

he detemunes to abandon, he muft give the underwriters 

. nodce of this wtbin a reafinahU time after the intelli- 

the (hip be ftnoded. Vid. Maftm v. Scurraj, fup. 143, where 
in a fimilir cafe, Lord MatufidihM it to be but a psitial loTsv 
fQ€ which, as that cafe was upon a policy with the comouMi 
memonadum, the infurer was not liable. 

{a) Emerig. torn, a, p. 187, 188.-- (^) Vid. Ord. de hman 
hu t. art 48, 49 1 a J%. 416. 

gence 
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gence arrives ; and any unneceflaiy delay in giving diis 
sioUce vrill amount to a waver of his right to abandon ; 
for unlels the owner does (bme z(k^ fignifying his in- 
tention to abandon^ it will be only a partial lofs, what- 
ever may be the nature of the cafe, or the e^ctent of the 
damage {a). This ruley which has been long eflabliihed^ 
is analogous to the general principle of the common 
law, which requires that all notices of %Gts afie£ling the 
interefls of third perfohs fhall be given vnthin a reafonahlf 
time. In the following cafe this do6irine was firft ex- ^ 

pllcitly laid down by the court of King's Bench. 

An infurance was made on goods << from Jamaica to ^ ^^P ^\^t 
<^ Lofum* — ^The flnp was captured by an Amertcan pn- f:ikei one her 
vateer ; and in a few days afterwards the captor, havmg oO^r wcwTm 
firipped her of her ftores and part of her riffein?. and <<^» ^^ "' iiber* 
havmg taken out lome of her hands, fct her at liberty, her to return io. 
There was a daufe m the policy to exempt the under- J^^^^i^w^ 
writers from average lofles under 3 per cent : And the ** '»*» ^^ ^>^ 

^ , , ,. , % r cargo; which i« 

part of her cargo taken out did not amount to that fum. inrtinrd, is <M 
In confequence of the jlhip's lofing a part of her crew, Jjl^rb^J^it 
>t became jin^Jfible for her to purfue her voyage, and inCoivenc— 
^e was QbUgfcd ^o bear away for Charl^own^ where (he in whidiTh^Ti^ 
was put into the hands pf one Cruden^ a part-owner, Saltf*^gcw* 
i^rjiio fold the c^rgo, but remitted none of the money home* ^ o^aU not be ac 
Jn Jii« books,, he ^ve the underwriters credit for the dunrindtliro'!^ 
amount. At /the time of the fale, he was in bad circum- 2l!i>^^*b*tbi 
Ibuicesy aivi^ afterwards became infolvent. It appeared, failure of ih# a. 
however, that the other owners looked to Crudm iof two d^^tJn! ^ 
iorihree yearafor payment ^ during all which time, no SJ^jJ^j*!^ 
fiptice of sdMUidoning wa» giyen by the in&ftd to the bc(wghttuim« 
updeninrit^s. Jn an a£lion on the policy^ the defendant ^Jiy^^S 
naid w Amol of money into court being the amount of the- c<i'<ns JntdK- 

>. ^ «. ■ • . . fence of the laff. 

Average l9(s.««*Two qupluons were made at the tnal: Nor hjvingd#n« 
fi^.i»4»bcr.the plaintifi were intitled to recover as iu^SI^" 
for a total Us* Upon this, Mr. Tuftice BuUer^ who tried „. •—- — - . 
tbe.csiufej was of opinion that, as there had been a. iT.ll.6oS. 
C9ptwK» ^vrhich^ for a time, had pccafioned a total lofi^i 
iikC owners had an option to abandon, or not, as tbefi 

lpWN»»<w*i^*— — ^ I ' ■■■■ ■ II ■■..11— 1^— ii— > 

{a) FcvBuOer, ). |X Rf 6x6. "t - -^ 
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pkafed : But» if they had cHofen to abandon, they oagbt 
to have done it immediately, upon receiving intelligence 
of the k>fii \ and, as they had not done fo, but had looked 
to CrwUn, as their agent, for payment, they had waived 
their right to abandon, and oould only recover as for a 
partial hf J • The fecond queftion arofe out of ^e par- 
ticular circumftances of the cafe, not properly belonging 
to this branch of the fubjed, and, indeed, of no general 
importance. The jury found a verdidl for the defen- 
dant. — Upon a motion for a new trial, the court (a) 
were clearly of opinion that the plaintiiF was not in- 
titled to recover. — Mr. Juftice AJburfl faid j— *« The gc- 
tferal rule is, that where any part of the property infured 
has been faved, the infured cannot recover as for a total 
lofs, unlefs he make his ele£Hon to abandon, and give 
teafonable notice to the underwriters of his intention. 
But it is contended that the infUred never wave their 
right to abandon while they are managing in the beft 
the meaning of Anmner they can for the benefit of all concerned : And 
***r,c''' which en! ^'^ argument is grounded oti the common daufe in- 
%h\%% the infured fcTtcd isi cvery policy, v^reby the infured is authorifed, 
ftcg^iy'^of the* ** to fuc, labour md travail, in and about the defence, 
^..odi whhout ic fafeguard, and recovery of the goods, &c. : without 
tnCarancc. ** prejudice to the infurance.'^ Now diis claufe does 

not warrant the pofition to the extenf contended for. 
The DKansng of it is, dist, till the infured have been 
informed of what has happened, and have had an op* 
. ^ortunity of exeieifing their own judgment, no zSi done 
by the mafter fhall prejudice their right of abandoning : 
And this is reaibnable, becaufe the loiii may happen at 
a great diftance, fo that the infured cannot exercife 
their judgment immediately : It is therefore neceflary 

that the mafter, who is on the fpot, (hould do the beft 
The infured U he Can. But ifhe infured are bound to decide, and fig'> 
buttnd to decidfe ^fy ^^ eledion to the underwriters the firil oppot- 

ofhisdectfion tuuity ; for th^gh the perfon who takes upon him to 
[urit? °^^'* ^^ «>^ *c occafion for the benefit of ail concerned, is 

not the agent of. the infured, yet if, upon receiving no- 



{a) Mr. Juftice AJhu-Ji and Mr. Jufticc BuUer. 

ticc 
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tice pf the Iqis» they dQ not cleft to abandon^ they adopt l^ he neg lea 

the z£ts of fuch perfbn» aiH^ make him their agent. tbcaasoftSe' 

This is fomcthing like die notice that is to be given to *<^'' 

the drawer of a bill of exchange^ in cafe of non-pay-* 

ment, which, if the hoMer omit to doy he is copfidered 

as giving osedit to the acceptor, and therefore the lofsy 

if ady> muft fall on liinn There may be cafes where 

the afts of the captiun may not make him the agent of 

either party 1 and dien he only afts in common for 

^m both, tiU notice is revived by the parlies at home«. 

If, after fuch notice, he is continued in the agency, he if the captain be 

becomes the agent of the party by whom he is fo con- ^^IJ^j^'lJ, 

finned : But he cannot be con&deved as the aeent of the »r f^ch notice 

underwnteis, tsU notice has been given to them, and wntcrt, he be- 

they have had m oppcfrtnnity of exerctfing their difcre- ^^* '^"^ 

lion^ whether they wiU ot will not continue him 1 though^ 

tBl notice of the lofa was firfl received by the infure^ 
the propevty contimied at the rifk of the miderwritefis. 
Hese, CrudeH' £pr near three years Was confidered by the 
infured as their agent \ credit was givei^ to him in that 
fhavaCker ; ftvqiueiKi applications^ were made to htm fet 
payment ; and, tiU bis infolvency, there was no appear* 
ance of any intention to difown Um : Hiat was tihe firik 
moment w4ien the infured thought of abandoning.-^ldf* 
Juftice B^kr faid \-^^ It is true that the infiived aire not 
kfumd to abandon: On the conforary, all die cafes have 
fittd that wheve they are intitled to abandon, they have 
the option to do fb or not ; but tmlefs they do ticfk to 
abandon, it is only an average tofsii*- The only point to 
be confidered is, whether this do£bine wiH be produce 
tive of any unceitainty : If it would, that would be 9 
fnfficient reafon^ in a new cafb, for not adopting it. Biif^ 
in my opinion, a contrary deciflon would be produdite 
of infinite uncertainty; for it would Jeave open a very 
vague queftion, namely, what time the infured ihould bo 
;dlowed to abandcm* If it can extend to three yearsy 
there is no reafbn why it ihouM not extend to a much 
longer period : But no uncertainty can follow from thia 
determination : for our opinion is> that when the account 
of a lofs has reached the infured^ they muft make their 

dedion 
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At&!\Wi whether they will abandon or not : If they do, 
they muft give notice of their 'intention, to the under^ 
writers, within a reafonable time. If they a£l: otherwife» 
they cannot be permitted, at any fubfequent p6riod to 
change a partial into a total iofs/' 

In.tlie fallowing cafe the above principles were adopted 
and enibrced by Lord Kenym % and, indeed, they have 
ever finccbeen received and a£Ud upon as clear law. 
A reraptured. Goods wctc iivfttTed, " At and from London to Jctmmea.** 

th.p i. carried ^jhc fliip was taken by a Freni^ privateer within a few 
wHt, and fhcrc leagues of Jamaica* Part of the property infured was 
neAc of all eon- taken out of the ihip. The' captahi, bdatfwain, and all 
tcrncd, /ndiue ^,^^ iv9^x\ jncn, wcrc alfo taken out of her. In a fort- 

infuiTO five Hi- ' * 

f<«aivins to the night aftcr^ as tHb cajkors were proceeding to America^ 
pKK^Vds remit, 'the iliip, with the remainder of her cargo, was retaken 
tcdtuthcm» but by ||„ Englijb frigate, and fentiiito Antigua \ and both 
fuur munthi uf- wcTc fold ther« undcT a decree of the' vice-admiralty court, 

tfcVofthH^ftr ^y * P"" »gcnt, who received the proceeds to be paid 
they give notice ©ver to thc conccmcd, dcduf^ing one eighth for falvagc, 

eft' abandonment. » % ■% k » r\ » \ rwr% 

^Thttittuo accordmg to the late prize act(^). The capture and 

****^ recapture were entered at Lloyd' ^ on the 15th of February 

jfiiw^w. Htm* 1795 ; but it was not known whither the (hip was car- 
s'. Rafter Mich, ned till the 30th of March, when .a letter was received 
1795- ^•''^ 17a. at Lbyd'tf addrelled to the owners, freighters, and un- 

derwritersy from the judge of the vice-admiralty court at 
Antigua, informing them of the arrival of the ihip, and 
of the fale of the (hip and cargo, under a decree of the 
court; and defirih^ to have fome agent appointed to 
remit the proceeds to England. Powers of attorney were 
fent out in April by the infured, for this purpofo;j with 
orders to remit the proceeds to the banking-houfe of Sndtb^ 
Pajne and ^mith, one of whom was agent to the infured. 
—It was objeAed on the part of the defendant, that 
although the infured as well as thcin/urcrs were informed 
of the lofs in the beginning of April', yet the infured did 
not abandon till Aiigujt, near four months after the power 
•^f attorney had been fcnt out to Antigua. To diis it 
was anfwered that, the property having been abfolutcly- 



{a) 33 C, Ilf, c.66. 
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fold, atid converted into money, before the infured knew 
9riieKe the fliip was taken to ; the lofs was total in ks 
aatttre, -and therefore there was no occasion to aban* 
clon.--Lord Kenyoti, who tried the caufe, inclined to think 
that att abandonment was necefiary, and that the cafe 
^ iKras the fame as if the property had not been fold, bat 
' lemained in J^ie at Antigua. But he gave no decided 
opinion on this point. He faid the infured were not 
bound to abandon in any caic ^ and might, in cafe the 
iales had been very advantageous, have taken die benefit 
of them^ in the fame manner as they mi^t haTeffeturncfd 
the propertyj if it had remained i^ fpecie. But the in- The infured . 
fared nmft make his cleftion fpeedily^ whether he will ^i,J!J fn^l^. 
abandon or not, and put the underwriter in a fituation 
to do what is neceflary for the prefervation of the pro- 
perty, whether ibid or unfold : « He cannot," iaid his ^* «»""<« ^^^ 

• the lof» as a par* 

lordihip, ^ lie by, and treat the lofs as an average lofs, tiai lofs, and 
and take meafures.for the recovery of it, without com- ^*^" *''*»***»o- 
municating that iz€i to the. underwriters, and letting 
them know ^t the property is abandoned to them/' 
—-There was a verdi£l for the plaintiff only for an average 
lots. 

So, if a (hip be infured for part of her value, and '^ ^^^ ""*'"• ^ 

' • /• 1 writerj demand 

being captured, the mfured demand as for a total lofjt, an abandooment 
which tlie underwriters are willing to pay, on having l^heyhavcTn" 
an aflignment of ime fourth part of the {hip from the ^^^^> ^*^'« "^^^ 
owner, by way of abandonment ; but the infured refufe infured from a* 
this;, becaufe the one fourth of the fliip is of greater va- a^^otlT/of IbJ*"* 
lue than the fum infured; and the infured inilead of fum infured: 
abandoning, rcpurchafc the fliip from the enemy : — In thi!,*hc fluJnat* 
this cafe, he is not entitled to recover as for a total *^t«»^ward« re- 
lofs, not having abandoned \ nor can he recover the fum total loft, 
paid for the xepurchafe of the (lup, tliat behig an il- 
legal contra^, and not only a trading with the enemy, 
but aUb a ranfom, within the meaaing of the ranfom 
a^. This will be found determined in the foUowii^ 
cafe* 

The fliip Themis was infured for twelve months, and ^ ^^'^'A ^»P »• 
\ failed on die 4th o{ jfyril 1797, on a voyage from Siie/Js anMiS^^m 

to Riga i was captured on the 7th of April by a Frtnch J^^^'^^;,*!!^ 

tl privateer, hj^ enemy *u 
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hXui^ddl^t P^^tccr, and earrictdlnto Sergm m N&rv^^ iffhtte, on 
abandon, but re-, thd 17 th of jiprii^ (he wa5 condemned by a-fciitence*bf 
f«Sd^under*hc*^ thc prtnch Cmfid thcre.—KcwtJ of this being brdtrght to 
fentcnce,he(haU England bv thc Captain, thc plaintiflT demanded a total 

not recover *» , - ' . ^ * 

for a total loft: m& from the underwriters, on which lie reeeiyed a letter 
w Svu^*bc"n f^^"^ ^^^'^ broker, informing him that they were ready to 
out of him by fettle wiA him, he firft making an affignment of me 

the coDGcmna- -- r x *% • tti r^-i «•- 

lion} oocihaii fourth part of the ihip to cie broker for thenr benefit ; 
fum^^Idfol**th« and that, if the plaintiff had any thoughts of reparchafing 
repurchafe, thai (Jjc (hip, the Underwriters would hare no objeftiori to 

being a ranfoflDi ^r^i-.r* 

•nd illegal. pay their quota ox the pnce. — ^The lam iniured not amount- 
Vinthck V. *^8 ^ ^^^ fourth of die value of the (hip, the plaintiflF 
Xor^wW, 8 declined making thc afiignment. — ^Therc were frecpient in- 
fup. Isj. ftances of this fort of condemnation in thc port of Eergen 

during this war, which were made with the knowledge 
of the Dantfb government, who received duties thereon, 
and on the fales in confequence of them; On £he 13th 
of July 1798, the fhip was fold by pubKc auftion, by 
the officer appointed by the court of Denmarl for (uch 
falcs, and was purchafcd for thc plaintifF, by his agent 
at Bergenf'foT the fum of 162$!. 85. 4A., which washer 
fair value. The {hip, being then repaired, inftead^ of 
proceeding to Riga, failed to Peterjburghy and after- 
wards returned to England^^Xn an a£tion upon this po- 
licy, the defendant paid 30I. ris. 3d. /<*r rr/i/. into court, 
and upon the trial there was a vcrdift for the plaintitf as 
for a total lofs^ fubjeft . to the opinion of thc court on a 
cafe which ftated the above fafts. — ^The queftionS for 
the opinion of the court were, ift, Whether the plaintiff 
was entitled to recover as for a total lofs, or only for 
a partial lofs. 2dly, If for a partial lofs only, then, 
whether the fum paid for the purchafe was to be in- 
"cluded, in which cafe a nonfuit was to be entered. — It 
wa^ contended on the part of the plaintiff, that he was 
entitled to recover -as for a total lofe, on the ground that 
the fhip was captured by an enemy^ and condemned by 
a court of competent jurifdi&ion : But the court expreC* 
fing a decided opinion that no French court of admiralty 

. cotild Icgaliy be holdcn in Ditimafki adopting the decifion 

• 
ui 
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Ml our a)urt4rf aijmiralty, rcfpcftit^ the Ihip i%^ 
that point was abandoned as untenable. — It was then ^ 

infifted, aft. That when the ihip was captured, the plain* 
tifi^ had a right to abandon, and did in fa£l abandon ; 
and adljTy That at leaft the plaintifi* was entitled to re- 
coyer aa fbr a .partial lofs^ in which was to be included 
die fujn paid for the repuxchafe of the fhip. — On the 
part of the defendant it was anfwered, i ft. That what- 
erer right the infured might have had to abandon at one 
time> he ought to have made his election to do (o, ihi- 
mediately after the capture i but he refuiied to transfer 
liis right to the Infurer, and therefore he could not fay 
that he was re^dy'to abandon ; 2dly. That if this was 
only a partial lofsj the price paid for the repurchafe of 
the ihip ought not to be included in it^ that being a void 
eontra^i not only by tlie ranfom a£ls> 2 G. III. c. 2$f 
and 35 G. IIL c. 66, $ 37, 39^ 39> but alfo by the 
common law, on the ground of its being a trading with 
the enemy. — ^The court detern^ined that the plaintiff was 
.not entitled to recover on either of the grounds upon 
which he attempted to fupport his cafe. — They declined 
giving any opinion on the queftion, whether the contra^ 
at Bergen was void, on the ground of its being a trading 
nvitb the enemy^ as that queftion would fliortly come be- 
fore the court upon a writ of error, in tlie cafe of 
Fetts V. Bell (b). The only qneftion then remaining was 
that relative, to the ranfom. Upon tliis, they were clearly 
of opinion, that the tranfai^ion above ftated amounted 
to a ranfom j that the money paid by the plaintiff to re- 
gain the poflef&on of his fhip was illegally paid j and 
confequently that it could not conftitute a charge on the 
imderwriter. 

But if, by any interference of the underwriters, the But if the infu- 
ini\ured be actually prevented from abandoning, the un- mr prevent ch« 

abandonment^ 

' ■ ^ ■ ■ ' ■ they (h»ll pay 

th« whole U>(tf 

(a) Vid. fup. 389— <^) fn that cafe it has fincc been deter- ^ «h« ammmt of 
BkiDed, upoD great confidcration, that any trading by a Britj/h ^ ^**" *" '^ 
fobjeft with the ciieiny> without the King's licencct 19 UiagaU 
and that a policy on goods bought from the eac^y is void. Vid. 
fup. 73- ' 

tla derwrltcrs 
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dcrwriters arc liable for all the lofs ftiftained by the in- 
furcd to the extent of the fum infurcd. 
A total loft hav- As, whcre a fhip was infurcd " from Leghorn to L(m^ 
the in^wd pro- ioiiy With liberty to touch at Nice J* The fliip met witB 
Sn * but*l$*dif- ^^ accident in the courfc of her voyage, and was obliged 
fuadcd from it to put into Nice to repair. Advice of this was trant 
writer*, who or- fitted to thc Owner, and tliey were informed that it 
fe" hcd^lCa^ ^^^^^ ^^ neceflary to unload, by which a confiderable 
terwardj rcfufe cxpencc muft bc incurred. This he communicated to 
rei»iri,andthe ^^ underwriters, and exprefled a defire to abandon, 
fliip i$,^orf this Some altercation arofe ; they infilling on the veflel's being 
to be fold : The repaired, and telling him to pay the bills. He at laft 
tor all the lofs confentcd to this ; but rcfufed to advance any money % 
^"^**nt oV th ^^^ ^" confequence of which it became neceflary to take op 
•m infurcd. a large fum of money on bottomry. The (hip was re- 
i)«i CoflaT. fitted and refumed her voyage, and gained freight after- 
Ne^umAAm, i wards. Upou her arrival at London^ application wsts ma(fe 

to thc underwriters, to take up the bottomry bond, 
which they rcfufed, and the veflel was obliged to be fokf, 
to fatisfy that debt, fo that (he never was in thc pofieffion 
of the infured again. There was due upon thc bot- 
tomry bond 678 L, and the fliip fold for 6301,— Under 
thefe circumftances, Mr. Juftice Bullery who tried thc 
caufe, was of opinion, and it was fo agreed at the trial 
and not afterwards difputcd, that there had not been a 
total lofs at Nice \ for though the plairitifF offered, and 
was intitlcd, to abandon, yet, in truth, he had not aban- 
doned. This therefore was confidered only as an average 
lofs. — But Mr. Juftice Btdler^ at the trial, and the coUrt 
afterwards, determined, that thc underwriters were an- 
fwerable for all the injury that had accrued to the own^ 
in coiifequence of their interference, ^nd direAioas^ 
and their fubfequent rcfufal to difchargc thc bottomiy 
bond : That, in confequence of this, thc ihip never 
came free to the owners hands, but was obEgedtobc 
fold, and therefore the underwriters were liable to thc 
amount of the infurancc. 
IftheOiipbe ^^ ^ formcr chapter it was fhewn that if no intcHi- 

not heard of in a rrcncc bc rcccivcd of a fliip within a reafohible time, 

rttiortabie lime, ^ * , . . 

• It 
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It fliall be prcfumed that (he foundered at fca {a). When »^c infured may 
the time has elapfcd which affords that prefumption, 
the infured may abandon, and claim as for a total 
lofs. 



Sea-. 3. ' " 

Of the Form of the Abandonment. 

IN the preceding fe£tion we have feen that, as foon Notice ofabaa. , 
as the infured is informed of a total lofs, he muft make ^*^"''"^' 
his de&ion whether he will abandon or not. If he de« 
termine to abandon, and demand as for a total lofs, he 
i^ not obliged, as in fome foreign countries, to make a . 
formal preteft (^}, but merely to give notice of the lofs 
to the underwriters, and of his determination to abandon. 

It is fingular, however, that an abandonment is not ^here U 119 ^w- 
made in any particular form, or accompanied by any of ^'^"1^*^ ^^^ *^ 

' * * ' ' an abandan- 

thofe folemnities which fuch an important a£l would mcnt. But it 
feem to require. But in whatever form an abandonment *""" '"•*^**^' ' 
is declared, it muft be explicit, and is not to be taken 
as matter of inference from an equivocal a£l. 

Therefore,where a letter from the infured, ftating that the The infured in. 
fliip had been forced on ihore, and a quantity of fugars da- K™* ^*** ""*J«f- 
maged, was ihewn by the broker to the undeiwriters ; and ftip has been 
they^ by way of anfwer, defired, ** that the infured would do g^3s dama-cd *^ 
die bcft they could with the injured property :'*— in an ac- *"? the under- 

' ^ ^ . ^ ■' r z J ^ writers d« fire the 

lioa on the policy, it was infifted that this letter amounted infured to do the 
to an abandonment, and that the anfwer of the under- withi»>7g"od${ 
writers inras an aflcnt to it.— But Lord Kenyon. who tried '*"* ^'" "?^ 

turn a partial 

;hc caufe, faid^ that as this was but a partial lofs, into a total lofi, 

the infured could not, by their own aft, turn it into a Thtiu/M v. 

total one. That it was the intereft of the underwriters. lf*f^^\ £*• 
and the duty of the infured, to make a partial lofs as 



■»■•" 



(«) Vid«fup.ch. I3«§i.p.4t6. £mfr/^. torn. 2, p. 181.—^ 
(i) Vid, Pethler, L. t. n. 126. Emeng. torn, 2, p. 196. 
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light ar poi&ble ; and that this was the meaning and 

inq)ort of the letter^ and of the anfwer of the under* 

writers. 

Thert muii b« This notice of abandonment may be given/ either to 

Irrnfuri?' '^ *c underwriter himfelf, or to the agent who has fub- 

meaus to abaa- fcribcd foT him. And this is ncccffary though the fliip 

and cargo were fold and converted into money before 
the notice of the lofs was received (a). ' 
ir the infuranctt In general j the abandonment o\ight to \^ made for 
infured c'annoe the wholc of the cflFefts infurcd, and not for a parti- 
abandon for part ^^^^ ipdJt^ as if part be rotten, the infured cannot aban- 
don that part only and retain the reft, but he mud abaxi* 
don th^ whole or nothing ; for (he contn^ being en-» 
tire, cvinot be fevered (A). 

Thus, if I have divers fprts of goods oi;i board & ihipi 

as fugars, indigo, and cotton; and I infure loool. oi| 

the whole, without any diftinftion ; this infurance is eor 

tire, and I cannot abandon my fugars, and regain my xxs- 

digo and cotton (e), 

ButifdiflTerent But if I infure thefe articles by different pedicles; or 

?a?dy*iM^red or ^j »« ^hc faflie -policy, they be feparately valued i I may 

feparateiyvaiuei*, jibaudon tny One article and fetaia.the refti becauCp 

maybeaban- thefe are, in e^£l, diftin£l infurances, thofig^ in tbe 

^^°'^- fame policy (^i/;. 

So, if an infurance be made on a (hig and cargo di(<> 
tinguifhing how muqh for the one, and how piuch for 
the other \ and the fliip in the courfe o/ the voysuk be 
condemned as incapable of proceeding further \ the in- 
fured may abandon for the Ibip, and not for the cargo {/)• 
3ut if I infure the fhip and cargo jf^r one entire fitm^ an4 
the {hip be ftranded, I cannot retain the goodsi *an4 
abandon the Ihip (f). 
The abmdon- It muft bc fimplc and unconditional \ o^hccwifc it will 

IHiMinditional. uot transfer thc cuti^fc property to tbe^ infurers^ which 



{a) Hoif^fin V. Bhutii/tfnh kX N. P. after HiL 3^ O/III. 
Park i7a.*-(3) Vid. Folk on art. 47, h. t. p. io«.-— (c^ V^- 
lift ubi iup. Po'tbifr, h. t. n, I3i.-^(i) FaRn ut fup. Pmtiner^n. 
132.— (/) Emri^* tom» a> p* ais.-— (/) £mfr^. torn. i,p. 215. 
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is of die eflence of the abandonment. Jf.therefore I 
abandon a captured (hip, on condition that In cafe fbe 
IhaU be releafed, (he (hall continue my property, and I 
ihall repay with intereft the fum which the infurers (hall 
Juvepaid xne^ fucb m abandonment woidd he void fa J.' 



Seft. 4* 
Of the Effed of an Abandonments 

• « 

ST the abandonment the infured, as we have already The Abandon- 
obfervcd, yields up to the infurers, aU his right, tide, [J^ ^^'^^^^^^^ 
and intereft in the (hip or goods infured, or what may faved to the in- 
be faved of them, which, from the notice of abandon- iiI>Tto"'theTr^rcI 
aient, become the property of tlic infurdrs {i). It ope- {f^f ^Ij^ns?*'" 
tates as- a transfer to them, in proportion to their relpec- 
txTjC' fubferiptions, without any regard to die priority of 
the policies^ if more than one {c) \ and though the fliip 
or goods ftiould appear,- by the fevend policies, to be 
ovcr.iiifurcd(i).* Anddiis transfer has a fort of retro- Anditwiawa 
fpeftive relatbn in reference to the infurers, who, to fc«cictoib€com» 
the ext^t of the mm mlured, are prefumed to have the voyage 
been, from the beginning, owners of the things infu- 
red (f). ^noi repudiatur^ ntri mfirum nonfuijfe palam 

^(fh 

This principle is carried fo far by the French law that, i„ Trancr the 
by the abatndonment of a fliip the infurer becomes mtided »*>*»<*onn»«^, of 

, , r . * « 1 the fliip transfer^ 

to all the freight file may have earned, freight being the freight me 
deemed an incident infeparable from the fhip.^ Emerigm ^^' ^^^^ 
mm goes the lengdi of faying that it is inconCftent with 
the nature of idie contraA of inliurance, that the owner 

« 

{hoold claim die freight of a fliip, the value of which he 
^As reeeiyed from (^ infitttr upon the abandonment. 



9 

(a) Fa&h «rt. 6o,f . 133, art. 47, p. 103. S$i^g. torn,, a, 
p. l94-~(') "Vid* Lf Gmhth ch. 7, art. t.^lc) Ennrig. torn ?, 
p. J<^4 — {d) Vid. fup, cb. 4, H* P- » i^~(<) Emerig. tom. t^ 
p. i^.-^ff) ff. .Si quid In fraudem, !• 

^ U And 
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In Enffantl 
fre%ht i« infnre' 
hh fepantely 
from the ihip. 



Where the infu- 
rance is for lefa 
than the value 
of the thing in- 
furedy the ab«n« 
donment [9 in 
the fame prupur- 
tioo. 



If goods be part- 
ly infurcd, and 
money borrowed 
^n icfpondentta 
tor tbe icfidue ; 
the infurer w ill 
have Uve legal 
title to wt-ic is 
abandoned, and 
the lender an 
tffuitabU cLum 
for his propor- 
tion. 

In Trance the 
cUim of the 
lender \% pic* 
ferred to t hit of 
the tufurcr. 



And he %ipports thit opinioti u|>on th« ground tfiitt in 
the courfe of the yopgc the value of the fhtp muftfli^ 
ceilarily diminifli in nearly the fame proportion as die 
freight increafes ; and cbnfdquently^ that the vahi^ of the 
(hip and freight at any given time in the voyage ia oriy 
equal to the original value of the (hip at the commence*- 
ment of the voyage {a). But this notion could only have 
originated in the abfurd fuppofition that a fliip can earn 
no more freight, in any voyage, than is fufRcient to re« 
inflate her in the fame fituation {he was in when die 
failed on the voyage. 

With us, however^ freight is a matter infurahle, aS we 
have already feen, feparately from the iliip (3), and the 
abandonment of the ihip does not transfer to Ac infurer 
tlie freight (he has earned. 

But where the iiitereft of the infured is not entirely 
covered by the infurance, bc may abandon to the extent 
of the fum infured \ for he i$ b^a own. infurer for the re- 
fidue, — Thus^ if goods of the value of 5 cog h be infarct 
only to the. amount of 4000 1., and a total lofs happen, 
the infured (ball only abandon four fifths of what is faved^ 
the remaining fifth will belong to himfelf (e) \ and he will 
be tenant in common> for that fifth, witib tbe infurc^rs.*^ 
The fame rule holds where the caxgo, by a new, pur- 
chafe during the voy^e, is augmented in <[qa];itity* 

So, where goods are only partly infured, and the Qvn^ 
has borrowed money on refpbndentia to die vabie of the 
refidue ; if he abandon, the infurer and the lender h^vc 
a joint claim to what is faved, in proportion to th^ re^ 
fpe£live interefts. But by dxe abando»iDcnt» the tnftrer 
is put in the place of the infured, and has the l^al Me 
to the effe£ls &ved, and the lender only an eqmtahk Mm 
to his proportic^ (d). 

Yet, by the law of Frofiei (e), the efaum of die lender, 
in fuch cafe, fhall be preferred to that of the infurer, 

(*) Vid. Emarig. t. «, p. t2i.«->(5) Vid. fup. ch. 3, 5 4.— 
{c) Efnerig, io%. 2, p. aij, 237. FJin for art. 47, h. tr 
p. -106.— (</) Vid. Emerig, t. s, p. ^34-— («) Old. mar. tit. m- 

ta 
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ta tbe extern of Mn cspitii.~The tttfoft «f diit piefc- 
TCB€^ isy ^t tke kfider contnbutes dir6£^lf to the pro- 
enrin; of tke goods ; whereas the infiircfr is only i fiircty 
to prote& the adventurer from the riik> without fumiik* 
iaaig the thing put. in riilu The lender has a fubftantial 
intexed in the goods, and being in nature of a pawnee, 
has a fort of lUn on them, which cannot be difcharged 
by the transfer which the abandontncnt operates to the 
infurer. This only puts the infurer in the pkce of the 
'infured ^ but the creditor and debtor can nerer have con* 
current rights fa J. Emerigpn even goes fo far as to fay 
that the lender's claim ought to be preferred, even for 
the marine intereft.— ^/i/r/; (b) holds a contrary opifiion, 
^nd argues to refute this reafoning of Emerigon, which 
'ieas contained in a letter which he had received from 
Mtnerigon on diis fubjeft. Emerigotty however, in his book, 
'^pports his former opinion, and triumphs in this opinion 
being fan£lioned by thzt of Pettier fc J. 

If there be' three infurances ; one on iht Jb\p and X^ there be tiyee 
^argo 5 one ori the fhip only ; and one on the cargo only ; ^e (hip a^w^ 
Jtmerlgon (d) thinks that infurers on the Ihip and cargo g^' o'J!lf°"and* 
liave an equal claim oh the efie^ls faved, with the in- one on the cargo 
furers on the cargo only, and that they have a like claim cafe of abandm- 
on the freight, and the remains of the fhip. with the »en«>t!»«5Wmi 

- .- t /». . . 4 * r ^ ^. ofthcdiffeitni 

infurers on xhtjbi^ wly^ m proportion to their rcfpective fcts of infurers 

fubfcriptiohs.— For example: If a ihip be valued at SS^of^fiT^ip 

5000!., the cargo 5000I., total 10,000 J.; and theie arc and goods aban* 

itifure^ by different policies, thus j adjufted. * 

On Ihip and cargo - - . 3000 

On the flup only .^ • . 3000 

On the cargo only • . . 3000 
Unihfurcd ^ 



- icoo 



10,000 



^ {a/MhKtig. toifi. 1, p. f34, ajs-— (<) Fs&i, tit eontrats 
^imgpofi^ art. It.— (^} PQtkwr^ €9^atr ahgroffi, n. 4.0.— 

A ihip. 



U F- «/ 



trf -be rt.*: 



C/JImxinmeni. - [Book I. 

Art! be 'fe>jpoita dns cipinkn upon tKe groan j tkat in 
tLc covfe of the vmgc the Tahie of the fldp muft M- 
cc&rily AnmmntU m nearly die fame proportion as the 
fcclghl mrmfri ; and oonfeqiiciirlj, that Ac vahie of the 
fhip md firci^ at anr gircn time in the royage is only 
cqTzal to the origmal ralve of the (hip at the commence- 
nxrt of die voyzgc (j\ But this notion could only ha^ : 
originated in the abfurd fuppofition that a fhip can earn 
xao more fadght, in any voyage, than is fufficient to !• ' 
inflate her in die (axue fitoation fhe was in when i 
£uicd on the vopge. 

Widi us, howcrrer, freight is a mat^r infurablc, 
hare already fcen, ieparately from the ihip {b), 
abandonment ef the fhip does not transfer to tlu' 
the frright (he has earned. 

But where the inrereil of the infured is r 
covered by the in&raace^ bc msy abandon to 



^jf^ tr« a-oa. of the fum infuzcd ; for bo i$ his own inf ui 



t; 



'^^ i^furcr. 



I05;. 






lidue. — ^Thos» if goods of the value of 5c: 

only to the amooat of 4000 L^ and a t-^* 

the infured ftall only abandon four fifths 

the remaining fifth will behsog to himfel: 

be tenant in coounoii^ for that fifdi, ' 

The fame ruk holds where the c; 
^ chaic during the voyage^ is aiigme: 

ix t ^^Trc d. ^^' ^* where goods arc only partly _ 

ctor hg,n»»^ Aas borrowed money on rcfponc! 



f^toeiciidVe." rcfiduc; if he abandon, the in 

'^^--^'^%T *-^^ ^^"^ to what is faved. 

l^t!!!'"'''' ^^TO iiitertsfts. But by th 
JL ^ ^'"'^7^'^ '" ** P*** ^ ^ P^*ce of the i 

'^^^'^'^'^pc'^ *^ ^**^ «*cas fiived, and : ■ \ 

'*»"• to iua proporti<|a (rf). 

^--"o7;,'^ . ^^'» by die Jaw of / 

i^?.";?*^ ^- ^'^ ^''^^ cafe^ <W1 be 
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I 

lofs, thcy^ and not tific infurcd, arc the real futferers^-p 
This will Appear by the following cafe. 

The J^iig granted letters of reprifal againll the Spa^ Rcprifilt wcic 
niardSf fdr the benefit of his fubjcfls, in confideration SlJStf^/to in- 
of" the loffes they had fuftained hy unju^ captures, dcmnify the fuf, 
Tkt commiflioners appointed to diftribute the produce captures : The 
of thcfc rcprifals among the fufferers, would not permit jjjf^e^^-jj^i'jj 
the infurerty but the owners only, to make claim to the owners the ioicf 
p^rts of the prizes allotted to the fufferers^ although the . thofe c^pturt% 
owners were already fatisficd for thdr Jofs by the in- >^J22J*^4. 
furers, who thereupon brought their bill in Chancery. ^^ receive their. 
Iiord Hardwicke, C decreed in favour of the infu^ 
fcrs.— He' faid ;— « The perfon originiUy fuftaining th^ f^H^nO^!' 
lofii was the owner; but, after fati8iFa£lion made to him^ T74S. 1 f^t**- 
the tnfurer. No doubt but, from that time, as to the 
goods themfelyes, if reftored in fpecU^ or compcniation 
made for them, the infured ftood as a truftee for the 
xnfurcr, in proportion to what he paid ; although the 
commiflioners did right to avoid being entangled in ac^^ 
counts, and in adjufting the proportion between them. 
Their commifQon was limited in time ; they iaw who 
was owner \ nor was it material to them to whom be 
affigned his intereft, as it was in effed after fatisfa^lion 
noade." 

If, upon a total lofs happening, the fliip be aban* iftheaiip,&ftcr 
doncd, but flie afterwards arrive fafe j this (hall not t^^^l^ 
avoid the abandonment. On the one hand, the mfiirers infureribaiibave 
(hall take to dieir own ufe all the profit of the voyage ; theV^ya^/^ 
and the infured is entitled tp nothing, except for fo 
much as he was uninfured {a). On th9 o&er> they 
(hall not, on account of the fafe arrival of the (bip^ re« 
fufe to pay the fum infttred.-^As if, upon a capture, 
the infured abandon, and the (hip be afterwards rdea(ed9 
~ot otherwife recover her liberty; the infurers (hall ne- ^ -^ 

verthele(s fadiify the infured as for .^ total lofs : But - 

then they are entitled to all the benefit of the voyage (£}• 



m ■■n. 



(^ Lc Gmdn^ cb/7j art. I2.^(^} Mmerig, torn, a, p. 197. 
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But they cannot S09 if the (hip or good$ infuTcd happco to be le** 
fILTdtouVr* covered undamaged, after the infuier has paid. si tout 
***f^* ^^*!1* lofo ; the foUowiflff cafe will fliew that he cannot com- 
fund the money, pel the infurcd to refund the moncyi and take back 
, th^ (hip or goods \ but the infurer (hall (land in his 

placcj and fliall haVe the benefit of falvage. 
A total loft is An infurancc was made, " Upon any of the packet- 

S'^ofbK" " *^^* ^^ ^°^^ ^^^' f'^"^ ■^i/^^'* ^^ Falmouth, iot 
which is tftcr- <« qqc year, upon any kind of goods ; fuch goods to be 

bytheimured: ^' valucd at the fum infurcd on the packet-boat^ with- 
Thcinfmer can^ u Q^^ further proof of interefl than the poiicy \ and to 

not recover back '^ ^ . 

more than hia ^< make uo retum of premium for want of intereft, b&- 
VSm^xtyzttx " hig on bullion or goods." — ^The defendant, who was 
deduaiflg the q^^ q{ ^hc infured, had an intereft in bullion on board 
vage. the Hanover packet, on a voyage from Lijbon to FaU 

mouth. The fhip was totally loft oSFalmcuth ; and the lofs 
Frith^ 4 Bur, was. adjufted at 100 1. per cent. ; but by a memorandum 
1966, fup. loS. ^^ ^g g^ij^y^ ^1^^ infured agreed that,—" Should any 

*^ falvage thereafter be recovered, he would refund to 
^< the infuTCTS, whatever he might fo recover^ in fuch pro- 
«' portion as the fum Infurcd bore to the whole intereft j" 
and the infurer accordingly paid the whole fum Infured. 
— An iron trunk, which contained all the bullion, was 
afterwards fiflied up, and the bullion recovered, with- 
out any lofs or prejudice whatever, and delivered to th^ 
infurer. The cxpence of falvage amounted to 63 1. 8s. ad. 
— The infurer, upon this, brought an a&ion ag;unft the 
infured for money had and received, to recover back the 
amount of his fubfcription. The defendant (the infured] 
paid into court 48 1« 4s., being the plaintifTs proportion 
of the value of the bullion recovered, after dedu£ling the 
expence of falvage. — On the part of the plaintiif (the 
infurer) it was contended that by the recovery of the bul- 
lion, the contrail was performed on the part of the in- 
furersy and that the lofs could only be confidered as a 
partial lofs, viz. the amount of the falvage; and that ' 
the agreement to allow the infurer in the proportion of 
the fom infured to the whole hitereft, made no d ilT c renca 
— ^But the court werd unanimoufly of opinion dut the 

infurer 



Chap. 3av. S 4] Effeaofitr^ «ti 

infurer was not entitled to recover back the money he had 
paid to the infured, but only his proportion of the value 
of the ^oods faved, after deducting the expence of falvage, 
irhich was the fum paid into court. 

An abandonment once properly made, upon a fuffi- Anabandon- 
cient groiind^ and accepted by the infurers, is abfolute ^rty^^J^^J" 
and binding upon both parties \ nor can it be revoked irrevocable. 
but by mutual eonfent (a). Emerigon fays, that if a fhip, 
by reafon of fea-damage, be condemned as incapable of 
proceeding on her voyage, and the infured abandon^ but 
the Aiip, being refitted, is brought home at the ezpence 
of &e infurers ; the infurers cannot compel the infured 
to take her back, but muft pay the total lofs {b). — Valin 
holds a contrary opinion, and fays that if the infurers 
liai^t not volimtarily psud the fum infured, they may, in 
fuch cafe, obUge the infured to take back the ihip ; the 
only queftion between them being, as to the amount of 
llic partial lois (r). The opinion of Stnerigoh feems to be 
ibanded on 4he beft reafoning. 

But the abandonment is irrevocable only where it is Butifitbenoc 
made upon a fufficient ground : And, therefore, if it ap- **P*" » Sufficient 

\ ° ^ ground, it wiU 

pear to have been made upon a partial, and not a total be void. 
lofs ; or upon information that proves falfe or unfounded, 
tt will be void ipfo jure. Nam reBe revocari, refcindi^ 
et retrain dicitur, quod ipfo jurt nullum eft (d)* 



[a) Fothiert h* U n. Ij8. Emerlg. torn. 2, p. 197.— 
fi) Emtrig, t«ii|. 2, p.195.— (0 FaRftf on ait. Co, h. L p. 144. 
'^{J) Vid. Emertg* toi*. a» p. 197. 
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Sea. 5. 

0/ the ordering and Ji/po/al of the ^ffe6ls abandoned^ 

In ear« of mif- TN cafe of fliipwreck or ofther nusfortuiie» thfc cfieds 
^ISTw b^id" that arc favcd continue, till abandonmeot^thc piqptrty 
to ufe bit eodtf ^£ ^j^^ infuTcd, who IS bound in juftice, honottr^ and 

voun to iMTc as 

Much ai poifi- confcience« to ufe his utmoil endeavours to a^ake tpe 

moft of what may be refcued from deftm^^km j inonkr, 
as much as poffible, to lighten the burtben of die in* 
furers. To enable him to do this, withoiit'pfcjiidiGe to 

' his right of abandonment, our poHcics -provide that^-ln 

cafe of. any lofs or misfortune to the Infured^ tbeir £ic- 
..torsy fervants, and afiigns, ihall be a( libeity to file, 
and labour about the defence, fafeguard, ^ and i^econcry 
of the goods and merchandizes and fhip, &c. with- 
out prejudice to the infurance ; ta the chargu ^juhtrttf^ 
the injur ers agree to contr'ihutey each according to the rMe-pmi 
quantity of his fub/cription. The meaning of this claufc is, 
that, till the infured has been informed of what has hap* 
pencd, no a£l of the captain Ihall prejudice their right -to 
abandon (a). There is a Cmilar provifion in the policies 
of all other commercial countries, with a Cmilar under- 
taking on the part of the underwriters, to defray all ex- 
pences, without limit, except in the policy ufed at Atar- 
feiiJej, in which the infurers pnly undertake to de&ay all 
expences occafioned by the falvage, provided they do not 
exceed the' value of the effeElsfaved^ a precaution, as E,mi* 

I rigon obferves, which prevents their being eyer liable for 

more than the fum infured (3). This accords with the 
fentiments of Cleiracy who fays that the expences of the 
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(fl) Per JJhurJl, J. in Uttchetty. E£e, fup. 509.— (i) Tid. 
JEmertg, torn. 2, p. 205. 

recovery 



teccnreiyof the effeAs fitved, ought not to increafe the lofs 
beyond die Aim infixred {a). But this reftri{|ion has occa- 
fioned many inconveniencies both to the infured and in- 
furers {b)f which is the reafon, perhaps, why it has not 
been adopted in any other place that 1 know of. 

As to the captain, the fliip and cargo being confided to Duty of the 
his care, it is peculiarly his duty, in order that he may MKofw'Eitmaf 
fhew himfelf worthy of fo great a truft, to employ all ^ ^^^ 
Hs courage, (kill, and induftry, in the prote£^ion and 
prefenration of the one and the other. 

From the nature of his fituation, he has an implied Hb power* 
authority, not only from the infured, but alfo from the 
infiirers and all others interefted in the Ihip or cargo^ in 
cafe of misfortune, to do whatever he thinks moft con- 
duciTC to the^neral intereft of all concerned ; ahd they 
are all bound by his a£ls (r). Therefore, i£ the (hip be 
4ifabled by ftrcTs of weather, or any other peril of the 
fea, the captain may hire another reffel for the tranfport 
of the goods to their port of deftinadon, if he think it 
for the intereft of all concerned that he {hould do fo. 
Or he may, upon the lofs of the (hip, inveft the produce 
of die goods faved in other goods, which he may (hip 
for his original port of deftination ; and this, according to 
the do£itine of Lord Mamfield and Mr. Juftice BulUry in 
the cafe of Flantamotir v. Staples (J), (hall bind the infu-i 
^ rers. For whatever is recovered of the'e£fe£is infured, 
die captain is accountable to the infurers. If the infured 
negleft to abandon when he has it in his power to do 
fo, he adopts the a£is of the captain, and he is bound 
> by them. If, on the other hand, the infurers, after no- 
tice of abandonment, fuffer the captain to continue tn 
die management, he becomes their agent, and they are. 
bound by his ads (/). 



■ ■ * 



(a) Ckirac fur Le Gutdw^ ch. 2o» art. 9*'— *(^) Vid. Emerlg. 
torn. a« p. 105.'— (r) FerXord Mutufield in MtUt ▼. Fletcher ^ 

Sup, 498.— (</} Vid c. 1 1, f 2, fup. 377.— (0 ^^ 4*v:y^» J- '^^ 

'Mhcbttlr.E4Si,(uf^S^' . 
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Duty of the 



' Ai to die yUbr/y— when a mirfncbiBe happrnt, diey 
aie bound to fave and prefenre the meidiaiii&e Id tke 
beft of their power; and while they are fo emplojcd^ 
they are entitled to wages, fo far at lead as what is iavcd 
will allow: But if they refufe to affift in this, they 
(hall have neither wages nor reward. In this the RioJSan 
law {a)y and the laws of Oleron{b)^ of Wyhtiy{c)^ and 
of tlie HMfts T9vmi{d)y att ^foe* 

* 

(a) |>g, KWi. Mt. J— (^^ Art. 3.— (*) Art. 15.— 
{i) Art. ,44,. 
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\CHAP. XV. 

Of the Jdjujiment of Lojfes.. 

PreliminMry (Mfervations. 

^THE ^djuftmeiit of a lofs is the fettling and afccrtaln- 
ing the amount of the indemnity which the infared, 
after ail allowances and dedudions are made, is entitled 
to receive under the policy, and the fixing the proportion of 
this, which each underwriter is liable to pay. To afcertain 
-with due precifion the amount of a lofs is fometimes a 
-work of confiderable difficulty : And though diis is ge^ 
ncrally performed, without litigation, by pcrfons conver- 
fant with this branch of bufinefs ; yet queftions fome-* 
times arife upon which the moft experienced nierchants 
cannot agree, and then the law mud draw the line be- 
tween them. 

By the law of Englandy as it now ftands, as well 
as by the general law of merchants, the contrad of in- 
fiirance ought not to be lucrative to the infured, nor Ena- 
ble him to make a profit out of the lofs of another. It 
ought merely to afford him an indemnity, and no more (a). 
The infurer ou^ht never to pay lefs, nor the infured re-* 
ceive more, than that which a fair indemnity demands. 
And this {hould be afcertained, not upon fubtilties and 
niceties, but upon plain and eafy rules, the didates of 
common fenfe, drawn from the truth of the cafe. 

In adjufting a lofs, the firft thing to be confidercd is, 
how the quantity of the damage for which the underwriters 
are liable, {hall be afcertained. This being known, the 
next, :ind generally the moft difficult, point to be fettled^ 
id, by what rule tliis (hail be appreciated. When thefe 
things are fatisfadiorily afcertained, the adjuftment is 
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(a) Vid, Li Guidon^ (tb. a, art. is, Emerlg, tern. I, p. 259. 
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ufualty indorfed on the policy and figned bj the un- 
derwritors. We will therefore confider^ 

1 . How thi« quantity of damage (hall be 

2. How the lofs (hall be appreciated ; 
3* The ttkGt of an adjuflment* 



la c^Te of a 
toul lofi, vheie 
the infured 
abaniions, how 
the lofs OuU be 
adjufted. 



If the policy be 
a valued one, 
and the lots 

toiaJ,- 



ir^lTercnee be- * 
twee A aif open 
aiid a valued 
policy, as to the 
adjulliiietitof a 
Wit. 



Sea I. 

Hgw the ^lantity of Damage fhall be afcertained. 

WHEN a lofs has happened, the infured ought to in- 
form himfeif whether it be total, or partial ; and if, un- 
der all the circumftances, it appear to be a total lofs, 
and he decide to abandon, he muft give notice of this to 
the underwriters in a reafonable time, otherwife, as we 
have already fcen (aj^ he will wave his right to abandon, 
and muft then be content to claim only as for a partial 
lofs. 

When the lofs is admitted to be total; and the policy is 
a valued one, the infured is entitled to receive the whole 
fum infured, fubjedl to fuch dedu£lions as may have been 
agreed by the policy to be made in cafe of lofs. For the 
infured, by allowing the value to be inferted in the policy, 
agrees that it (hall be taken as there ftated ; and it is the 
fame as if he had admitted it at the trial of the caufe (f). 

It is only in the cafe of a total lofs that there is any 
difference between an open and a valued policy. Upon 
the latter, the value is admitted, and the infored has only 
to. prove, if the infurance was on goods, that the goo& 
valued were on board. Upon an open policy, it js not 
only neceffary to prove that the goods were on board, but 
alfo the iHiitie of them ; which Ttlue, not exceeding the 
fum infured, is the fum the infurers are bound to pay* 

But in the cafe of vt partial lofsy the like inquiry is lo 
be made into tl^e amount of the lofs, wliether the policy 
be of the one fort or of the odier (r). The indemnity 
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'fjj^up. 509,510.— (^) Va. fup. 199,— (rja Bw. 1 171; 
Vid. flip. ao3^\ . : V . 
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fecured by cither fort of policy is, that if Ac thing iri- 
fUred do not coitic fafc to tihe port of dcftination, but is 
Jdfencd in value by dariiagc received irt th^ vbyage, the 
lofs fhaU be bome by the inflirei'. 

When the lofs Confifts in the total lop of <Jric ctitire R«ie, where xU 
individual) parcel of the goods infuted, and thifeiscapa- one entire imU- 
blc of ti fcveral aiid diftinft valuation; as if, out of vidua), c.pabie 

' ' of a feverai v»* 

100 hoglheads of fugar, ten happen to be loft, and the luatiom 
teft arrive fafc j the infurer muft pay the ValUe of the 
ten (a). 

When a part of the goods infured is faved, and this v^Henpaitof 
exceeds the amount of the freight, the pradiice is to faved. ' 
dedu£t the freight from the falvage, and to make up the 
lofs upon the difference. But where the freight exceeds 
the falvage, then it is a total lofs (b). 

But where the goods infured are damaged iri the whole Where all tk« 

. , r • <i goods are da- 

or m part, it becomes neceflary to afcertain the quantity luaged. 
of fuch damage, which is done by taking the value of 
the goods, in their damaged ftate, from the prime coft, 
and the remainder will be the amount of the \o(i. 

If fcveral articles be infured for one entire funi, Whctefeveral 
but with a diftindt valuation to each, and only one be fui«i*^nd "*' 
put in riik : If that one be loft, the infured fliaU recover ?"'?«"« P«i ** 

* ' 'in lift* 

iuch a proponion of the fum infured as the value df that 
article bore to the value of the whole. t ^ o* 

As, where the plaintiff wrote from St. Kitts to liis sigcnt ^"^V' ^/^I^'* 
in London^ deiiring him to make inforance on a fliip and 
cargo to the amount of JI500L Valuing the ihip at 250oi 
Only 600 L could be effeded. No part of the cargo 
waa ever put on board, fo that in izQi the policy attached 
only on the ihip. — The fliip being loft, and an a^on 
brought on the policy, the above rule was contended for 
on the part of the defendant«-^lKtrd JTirnjK?;?, who tried 
the caufe, feemed to be.of opinioil that, as the whole fum 
infured was lefs than the value of thr ihip, the plaintiiF 
was entitled to the whole.-^But the jury having intimated 
that the rule as laid down by the defendant's coUf^^^l was 

H mmammmmmmmmim.mmmm^i^i^'mmm^mi I i ■ li^aMi—ii*^— —*■—.—.— —jfl^^—i^i^ 
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(a J 2 Bur. lllQ^r^fiJ Vid. BojiJUld^. Br9^tin\ fop. 507. 
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diat which prevailed in fuch cafes at Lloyi^i cofiee hcmfe^ 
his lordihip aflented to their givihg a verdi£l for fiftch a 
proportion of the fum infured as the value of flie* fhip - 
bore to the value of both (hip and cargo. 
When there is a If there be a claufe in the policy, ta be free of aTcrage 

elaufc to be free .,•«../•, j i r 

of average under xrom a particular riik, under to much^^ cent, and a I01& 
h'ow tha^i p7o'^^^^^ occafioned by tliat rilk takes place ; the proportiort wliich 
Hon <hnn be the lofs bcars to the cargo, muft be calculated upon the 

cargo which was on board when the lofs happened, not 
upon that which was on board at any other time. 
Jthoi. r. p4irr. Thus :— In a policy on a flave ihip,, there was a me- 

Suu. AtL ^^' morandum, to be free of average under 5 per cent, for 

lofs by infurreAion of the flaves.-^^n infuxre^on took 
place when, there were only 49 flaves on board. Seven of 
thefe were killed. — As this lofs muft amount to 5 per cent. 
to make the underwriters liable, it became a queftion, at 
what time the proportion which the lofs bore to the cargo 
fliould be taken ; — whether at the time when the infur- 
te£lion took place and the lofs happened, or when the 
whole cargo was on board. Upon examination of per- 
sons acquainted with the pra^ice in fuch cafes» it was 
found that the time when the calculation was to be inade> 
was, when the lofi happened^ at which time the proportion 
of tl^lo(s to the cargo then on board was to regulate the 
lofs to be borne by the uiikderwriters. 



How the Lofsjhall he ^preci(ited. 

THE true price of any thing is that for which thuigs 

of the like nature and quality are ufually fold in the place 

where they are fituated, if real property ; or in the place 

.where they are ezpofed to fale, if perfonal (a). 

The firft price ii The firft price of a thing does not always afibrd a fuit 

tnie'vaiuc! ^^ Criterion to afcertain its true value. It may have been 

bought very dear, or very cheap. The circumftances Of 



mmtmmt 



{a) PottUr, de4 ventu, n, 34s, 
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tiinc and place caufe z continual variation in the price of 
things^ For this reafon, in cafes of general average^ the Averages air 
things faved contribute, not according co the prime coft, %''^^^^ 
but according to the price for whi^h they may be fold at **?* ^*"*« of fet- 
tbe tfme of fettling the average. Non quanti tmpu funt^ 
fid quanti vemrifdffimt^ is the rule of the Rhodian law (0). 
The fame is adopted in the laws of Wijbuy {h). 

Upon the fubje^i of the valuation of the goods infured Different mod« 
there has always been a great diverfity of opinion, not ^^ appreciating 
only among fpeculative writers, but alfo among merchants 
themfelyes. Some contending for the prime co{l, others 
for the current price at the time of the lofs ; fome infift- 
ing on the price at the time and place where the goods are 
(hipped, others on the price at the port of difcharge {c). 

In France f where almoft all policies are valued, the u^^ the val«%« 
infured has his eleftion to fix the previous valuation, *»^""»*^** " 
either at the prime coft, or at the current price at the time 
and place of loading. If the goods be of the growth or 
manufacture of the infured, the latter valuation is always 
adopted {d). The fame rule that applies to goods, applies 
alfo to tlie (hip, which is always valued at tlie fum ihe is 
wordi at the time of her departure (tf), or at leaft at the 
Commencement of the rilk.— If goods, by being brought Goodsbnmg^ 
from a di/lance^ are augmented in value, they may be efti- ^'°"* * Pittance 
mated at their improved value, and an invoice made ac- at their imprwcd 
cordingly; nor (hall the infured be obliged to produce '^^^' 
his original accounts, having a right to infure the profit 
already acquired \ and the infurer muft eithe]" abide by the 
invoice made by the infured, or require a valuation by 
Ikilful perfons according to the current prices of the time and 
piace.-^It is ufual in France to ftipulate in the policy that 
the {hip (hall remain of the fame value during the voy- 
age •, which is the reafon why Falin ( f ) fays that where • 



(a) ffl Leg. ^hod. L 2, § j^.^b) Laws of IVifi, art, ao, 
mid 59. Vid* Sapiemat h% t. par. $, n. 40. Roecutt n.]!*-— 
(c) Vid, £/7itfr/f .. torn. 1. p. 26i.^^(d) Vid, OnL dc la mar. 

, li. t. art* 64, and VaTm on this art. Emerlg. torn. 1^ p. 362.— • 
{e) Vid. JSmtngl torn, i, p. ^63.— (/) On art. 8 and 64, p. 56, 

• 1-35. - . -« — 

M'm'j the 
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the (hip is abandoned, tJitJreigit, which augments in the 

the (ame degree as the fhip is depreciated in value during 

the voyage, is alfo abandoned, as bein^ an infeparable ; 

incident to the (hip {a). 

Is Engtcmd the In Etiglandy if the policy be an open one, it is an in* 

confijftVof"thc variable rule to eftimate a total lofs, not by any fuppofed 

prime coft and price which the goods might have been deemed woith at 

all c argei. , {^^ time of the lofs, or for which they might have been 

fold, had they reached the market for which they were def- 
< tined ; but according to the prime cop\ that is, the invoice 

price, and all duties and expences till they are put on 
.board, together with the premium of infurance. This is 

Tne value i« ^^ ^"^1 XxMt,^ at Icaft the Only legal, mode of eftimatinga 

i.evcr .iflttiud ]Qfg^ whether total or partial, on goods \ and therefore, 

UW of tUe*mai« whctlicr the goods would have arrived at a good or a bad 

koi, nor by ti»e ^jarkct is alwavs immaterial (h\. Neither is the difference 

courfeof w ' . 

change of exchange to be at all regarded in the adjuftment ; for 

the underwriter does not infure againft any lofs arifing 
from fuch caufes (c). 

It might, with fomc degree of plaufibility, be Infifted 
that the prime coft, after a long voyage, and when the 
goods infured had almoft reached a market where they 
would have fold for a great profit, does not amount to an 
mdemmty ; for, bcfide the lofs of the profit the merchant 
might reafonably have expeftcd, he alfo lofes all the be- 
nefit he could have derived from the ufe of his money in 
any other adventure. Upon this principle the ConfolaU 
del mare (d)^ in laying down rules for average contribu- 
tions, declares, that if the goods be lofl before half th^ 
voyage is performed, they are to be valued only at prime 
cofl", but, if after, then at the price, at which they might 
have been fold at the port of delivery.— However reafon- 
ablc this rule may be, abftraftedly cbnfidered, it would 
be more than countcr-ballanced by the litigation it would 
occafion, to decide whether the voyage was half per- 



■ 

{a) Vid. fup. cli. 14, § At,—(h) Per Buller J. at N, P. in 
Tlitk V. Alkfty after Mich. 1785, Farl 104.— (f) Per Lord 
Kenyan in rhellii^n v. Bewick^ at N. F. Ifp. Rep. 77,-^ 
(^)Ch.95. 

fonnc4a 
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fottne<l) t(t if that were indifputabie, then what was the 
market price at the port of delivery. But, be this as it 
mayi it m the' invariable rule in this countryi upoh an 
open policy to eftimate a total lofs upon goods, by adding 
to the prime coft all duties and expences and the premium 
of infttfance ; for this has conftantly been deemed a full 
indemnity to the infured. 

A fliip is valued at the fum (he is worth, at the time (he Hov a (hip (haU 
fails on the vopge infured, including the expences of **«^*****^ 
repairs, the' value of her furniture, provifions andftores^ 
the money advanced to the failors, and, in general, every 
expence of the out-fit, to which is added the premium of 
infurance (^j). 

A partial lofs upon either fhip or goods, is that propor- How damage » 
tion of the prime coft, which is equal to the diminution in f nim jtd 
value occafioned by the damage. In the following cafe> 
which arofe Upon a valued policy upon goods, it was de- 
termined that the diminution in value, was that proportion 
of the value, in the policy, which the difference between * 
the price of the found, and the price of the damaged, bore 
to the price of the found in the port of delivery. 

An infurance was made upon goods, *< At and from Sugarttw/w^at 
** the Ifland of St. Thomas to Hamburgh ^ from the load- head arc fo dJ- 
« ing at that ifland, till the fhip fhould arrive and land I!^y^,ge,*?hat^ 
*< the goods at HafnburgL'*-^Tiic goods which conlifted th«ya»cfoidat 
of fugars, coffee, and indigo were valued j the clayed very, for** 
fugars at 30 1. per hogfhcad, Mufcovado at 20 1. 5 and the ho'fhMd^bu/"^ 
coffee and indigo were alfo valued. Sugars were as ufual, i^ found, would 
warranted free from average under 5I. per cent, and all 231. 7 s. 8d.| 
other eoods under 3 1. per cent, unlefs p^eucral, or the fliio *?!''•' ^^^ 

/t t , 1 n • 1 -r 1 ^ r dlffcfCllCC WIS 

fhould be Itranded. — In the voyage the lea water got in ; 3 1. it-ptr 
?ind when the fljip arrived at Hamburgh, it appeared that bff ?n ^thu cT£ 
every hofffliead of fugar was damaged; fo that it be- >? that propor- 

• «. ^« 1 . "1. , rr , , . . tionofjol. (rhc 

came neccflary to fell them immediately at Hamburgh: And value in the poH* 
the difference between the price they fold for, and what (Ae'dilri^ralcr* 

between da* 
— — . : maged and 

(bund at the 
(«} By theord. de la mar. h. t, art. 20» the premium cannot port of delivery) 

be added to the other charges, yet the allowance of it is fup- 2?*" 7^ 8d 
ported by the authority of Le Guidon^ ch. 2, art. 9, ch. ij, the price of the 
*rt. t, .14, ic, and the pradice of all commercial nations. ^^^^ ?^^**? 

•'-*'•'' «^ P"ti of delivery. 

M m 4 th:y — "^^^ amount 

^ of the lufs docf 
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not depend on fbcy would have fetched there, had diey hcen found, was 

jnarKM«the'** as jzo 1. o s* 8 d. per hogfliead, i$ to 23L7s.8d. Thtt 

^liL^^^''^' «» *ey were fold for 3 1. 7 s. per hogihcad kfe dian they 

lion c(%\^frimg would havc been worth, had they been found.-— TTic dc« 

li^Tmminri to, Pendant paid into court the like proportion of thie film at 

imy iv- afcer- vhich thc fuears were Wnnf in the policy^ as the Bifcc o£ 

tained by the ° ^ y r - 

prices which thc the damaged bore to that of found fugars at Haftkuf^ (a)« 

tl^^y^^'t —The only qucftion was by what meafnre or r«fc the 



cachochcr'm dams^ ouffht to haTC been efttmated. — Thc 
'^T^ ^that! at the tixne of the infurance, fagars wr, 

Ltwii V. Ruektr '^^^ 35 !• P^f hogflicad at Hamburgh ; but Aat thc cx- 
xMur, 1167. pe£bation of a peace had fnddcnly funk the price. That 

the owner of the fugars, before the (hip arrived at Ham^, 
bur^j and before he could know that they were damaged, 
had fent orders that they ihould be houfed diere ti)l the 
price ihould rife abore 30 1. per hogfliead : That, in fa£l^ 
the negociation not taking place, fugars did not rife a$ h 
per cent. That he might have fold thefc fugars at 30L 
^ p^ hogihead, if they could have been kept \ aad the da* 
mage they liad received was the only reafon why they 
were not kept. The plaintiff, therefore, infifted that the 
necei&ty of an inunediate iale, and the lofs fuftained by 
it, ought to have been taken into the account in comput-* 
tng thc damage.7-Lord Mansfield^ who tried the caufe, 
left it to the jury decide, nvbetbertbe dif trench ietvieen 



{a) The reporter in this cafe naakes Lord Mansfield ^zVt that thc 
fum paid into court bore the like proportion to ihc fiim at wTiick 
thc fugars were valued in the poh'cy, (30L) as thc price of thc 
damaged fugars (20 1, o s. 8 d. ) bore to thc price of thc found at 
Hamburgh (23I. 7s. 8d.}. That is, thc fum fuppof«fd to have 
been paid into court, was to 30 1, as 20 1. o s. Sd. is to 23L 7 1. 8d, 
This, by a common operation of arithmetic, would be 25 1. 148. 
per hogthcad, which fhews that the rule by which thc money was 
paid into court, is not corrcftly flawed in thc report. The fum paid 
into court muft have borne the fame propoilion 10 30 1, as 3I. ysl 
(the difference between the found and damaged fugars at Haat- 
hurgb) bore to 23 1. 7 s. 8d. (thc price of the found there). 
This conies to 4K 5 s. 1 1 d.' per hogfhcad, the real amount o£ 
th^ lofs, according to thc principles laid dqwu by J[^ord Mattrfieldi 
in dclivcrinj; the oj)ifiioft Qf the CQurt, 

thf 



tif found attd the damaged Jugars^ at tie f&rt of , delivery^ 
•¥gl^t tp b^ the rule : Pr, whether tbi loft occafiomd by am 
wmudi(fU Jfal^y fbould be ts4^eh into ci)nfide;ration» The . 
]iiryi spiongft whoip were many cQpii4er2ible merchants^ 
who. ppfedlly underftood the fubjed, and formed their 
judgaoent from their own experience^ found the defen* 
dant's ndc of eftimation to be right, and gave their verdiA 
for him accordingly. — ^Upon a motioci for ^ new trial,, 
the court were unaninouily of opinion that the plaintifis 
were not entitled to have the price for which the damaged 
fugars were fold, made up to 30 L per faogfhead ; and 
that the rule by which the jury had gone was the right 
meafttre.-^Lord Manrfiddy in delitering the opini<Mi of 
the court, faid,*-«<^ The ruje bj^ which the defendant and ^ 
the jury have gone is this, — the defendant takes the pro* 
portion of the difference between found and damaged 
fugais in the port of deliv^y, and pays that proportion 
upon the value of the goods «fjpecified in the policy \ and 
has no regard to the price, im mmeyy which either found or 
damaged fugars bore at the port of delivery. He fays the tuIs rule equal- 
proportion of the difference is equally the rule, whether Jy^o'<^^*^«- 
the goods came to a rifing or a falling market* For in- come to a rifing 
ftanee ; fuppofe the prime coft or value in the policy to ma*kct.' 
be 30 1. and the damaged goods fell for 40 1.; but, if 
found, wouH have fold for 50 1 ; the difference is a fifth : 
The infurer muft therefore pay aiifth of 3 o 1 :— *jB amverfoy ^ 

if they come to a lofing market, and, being damaged, 
fell for 10 L; but, if found, would have fold for aol. ; 
the difference is one half: The infurer muft therefore 
pay 15 1. that is ^If the prime coft or value in the poHcy. 
Two obje£lions have been made to this rule : Firfly that 
it is going by a different meafure in the cafe of a partial^ 
from that which governs in the cafe of a totals lofs ; for, 
upon a total lofs, the prime coft, or value in the poUcy, 
nxuft he paid. — ^The anfwer to which objection is, that 
the diftin£lion is founded in the nature of the thing. In* 
furance is a contrad: of indemnity againft the perils of the 
voyage, ij:^ the amount of the value in the policy ; and 
therefore if the thing be totally loft, l}ie infurer muft pay 

the 
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Ae'wholevalae "wluck he infured at the oot-fec Bntr 
where a part of the coimnodity is fpoUed, nomeafure. 
can be uken from die prime coft to afcertain t3ie qvantitf 
of the damage fuftained. The onl^ way is to afoertaixt 
whether the thizig be a third or a fourth worfe than the 
found commodity ; and then pay a third or fourth of the 
prime coft or value of the goods fo damaged {a). The 
fecond objeAion is, that diis being a valued policy. Was in 
nature of a ivager ; and if fo, there could be no partial 
loTs) and th« infused could only a1)andon and recover as 
for a totallofs ; becaufe the value fpecified was fi^tious*" 
*— In anfwer to this obje£lion, his Lordihip fatii,-^" To 
argue that there can be no adjuftment of a partial 
lofs upon a valued policy, is dire^y contrary to the 
very terms of the policy itfelf. It is exprefsly pro* 
vided that the article of fugar fliall be fubjeQ: to ave^ 
ragff if tlie lofs exceed 5 per cent.*, and even if it 
were not fubjed to average, the confequence would 
be that every partial lofs muft thereby become total : But 
, then, the infured could only recover in the event of a 
total lofs; and confequently the plaintiffs in this cafe 
woiUd not be entitled to recover at all ^ for there is 
no colour to fay that this was a total lofs ; befides the 
plaintiffs have taken the goods and fold them. In oppo- 
iition to the meafure which the jury have gone by, the 
plaintiffs contend that they ought to be paid the wboU 
value in the policy t upon one of two grounds* ifL That, 
the general rule of eftimating fhould have been ths dif* 
ference between the price the damaged goods fold for, 
and the prime coft, or value in the policy. Here the dd» 



{a) Lord Mamficldy in this aiifwer to the firft objedioa» 
fceins, according to the report, to have been labouring to account 
for the fiippolcd difference betwetn the meafure in the cafe of a 
partial and a total lofs. But with great deference, it would 
feem that the rule to which the objection is inadc» and which 
fixes the proportion of the prime cq/i which muft be paid in cafe 
of a partial lofii, is joot inconfiftent .with, but is founded upon, 
the practice of paying the whole of the prime coft upon a total 
luff. 

magcd 
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maged goods fold for lo L o s. 8 d. per hoglhead ; knd the An inforer \% 

underwriters fliould make it up 30 L-^^IV} this I anfwer, voived in the 

that it would involve the underwriter in the rife or fall of [j^^u " ""^ ^ 

the maricet} and, in fome cafes^ fubjeO: him to paj 

Taftly more than the lofs; in others, it would deprive the 

infured of any fatisfa&ion, though there were a lofs.— 

Fof inftance ; fuppofe the prime coft, or value in the 

policy, 30 1. per hogihead ; the fugars damaged ; the price 

of the found 20 1. y the price of the damaged 19 1. 10 s.: 

The lofs is about a fortieth^ and the infurer would be 

obliged to pay above a //6/rJ..-Suppofe they come to a 

rifing market \ the found fugars fell for 40 1, j the damaged 

for 35 1: The lofs is an eighth i yet the infurer would 

have to pay nothing. — ^The 2d ground upon which the 

plaintifl^ contended that the 30 1. fhould be made up, was, 

that it appeared that the fugars wou/d have fold for that 

price, if the damage had not made an immediate fale 

neceflary.— The moment the jury brought in rficir verdifl:, 

I was fatisfied they had done right in difregarding the par'" 

ticulor ciraitn/iances of this cafe \ and I was convinced of 

this, aft^r converfing with perfons of experience in adjiift- 

ments, and after the fubjed had been fully argued at the 

bar. The nature of the contrail is that the goods fhall The indemnity 

come lafe to the port of delivery j or if not, that the in- ^y^y j, fuch* 

furer wiU indemnify the mfured to the amount of the »p 'i^"^^*" 

prime coft. If they arrive, but leflened in value by da- coft as corref- 

mage received at fea, the nature of an indemnity fpeaks diminution in 

demonftrably, that it muft be, by putting the infured in ^^"^yj^^^^ 

the fame fituation, (relation being had to the prime coft^ 

or value in the policy), which he would have been in, if 

the goods had arrived free from damage \ that is, by 

paying fuch proportion^ or aliquot party of the prime coji^ 

or value in the policy, as correfponds with the proportion, 

or aliquot part, of the diminution in value OQcaConed by 

the damage. The duty accrues upon the ihip'^ arri- The duty ac- 

val and landing her cargo at the port of delivery j and the S!!??i"JfriYair 

infured has then a right to demand fatisfadion. The and landing her 

,, ^ , , _ g> cargo} and 

adjuftment can never depend upon future events or fpe- doet not depend 

culaUons: on futui* coo- 

CiiigenccA, 
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No fpecuUtion 
of the inured 
can increafc or 
dinainifli the 
amount of the 
lofs. 



Obfcrv;ilions on 
the above cafe, 
and chat which 
follows. 



|f the value ia 
ihe policy ex- 
ceed the incercft 
»f the infured, 
the lofs ii «d«> 
juftcd in th« 
fame manner at 
if tlie policy 
were an open 
one ; and the 
«ompuratt<Ai 



(peculations: Howlongishe towait;.a week) amoutfa»or;iL 
year ? — In this cafe, the price rofe; but, if peace bad been 
made, the price would have fallen : But the defendant did 
not infure that tliere fliould be no peace. It is true that the 
owner adled upon political fpecul^tioo, and ordered the fu- 
gars to be kept till the price fhould be 30 L or up ward£ : But 
no private fcheme or projeft of trade, of tlie infured can 
afieA die infurer : He knew nothing of it : He did not 
undertake th^t fugars (hould bear a price of 30 1. a hogf- 
head. If fpeculative diilinftions of the merchant, and 
the fuccefs of fuch fpeculations, were to be regarded, it 
would introduce the greateft injuftice and inconvenience. 
The infurer knows nothing of them. Here, the orders 
were given after the figning of the policy. But the de- 
cifive anfwer is, that the underwriter has nothing to do 
with the price, and that the right of the infured to a 
fatisfaftion, where goods arc damaged, arifes immedi- 
ately upon their being landed at the port of delivery." 

In this cafe, which I have abftraSed more fully flian 
ufual, the infurance was on goods which were valued in the 
policy, but whofe real value depended, at the time the 
infurance was effedled, on a fluduating market. The 
goods which were damaged in the voyage, came to a 
fallen market, where the price was lefs than the value in 
the policy. The infured infifted on being paid the dif- 
ference between the price for which tlie goods were fold 
in the port of delivery, and the value in the policy » But it 
was determined that he was only entitled to the proportion 
of the value in the policy which their diminution in value 
bore to the price of found goods, of the fame fort, in 
the port of delivery 5 thus ufing the relative prices of the 
found and damaged goods at the port of delivery as 
the means of afcertaining the proportion of the prime 
tojl which the infurer was bound tp pay. 

In thefbllowing cafe, which camebefore the court of King's 
Bench many years afterwards, there was a partial lofs upon 
a valued policy, but the value in the policy exceeded the f/7- 
terf^ of the infured. There, Lord Mansfield and the other 
judges of the court declared^ that it was the conftant ufage 

in 
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In fuck cafeSf to adjuft a partial lofs in tfie fame mlmier »»^ ^ "^de 

./• 1 ,. 1 t 1 ^y '^c 1^^ in* 

as if the policy were an open one ; and that the compn- tcrcft on board, 

tation mua therefore be by the real ihtereft on board, and [„ Jh^/^^^^^^^^ 
not \}j the yahie in the policy. 

That was an infurance on a (hq> and g6ods on board, u c^at v. 

— «« At and from Omoa to London -^ valued at the foto f"^"/,? wc*^* 

' 22 G. III. MS. 

«« infurcd.'* Thete was no value mentioned in the body' <Sf 
the p6Iicy, but only the fums wrote againft the different 
names on the back. ' There were other policies on the 
fame ihip and goods, amounting in the whole to 99,500 1. 
which exceeded the amount of the intereft of the in- 
fured {a). The (hip and a great part of the cargo were 
loft, about one tenth only of the goods being faved. One 
queftion at the trial of this caufe was^ how the lofs, 
which was confidered as a partial one, fhould be adjuf- 
ted {b). The broker fwore thaty on fuch policies as this^ 
where a total l^s happened, tie whole fum was paid : 
But where i^ was only a partial lofs, they confidered it as 
an open policy, and paid a proportion, not df the fum 
infured, but of the value of the goods.— The court of 
King's Bench, when this came before them, thought 
it, at firft, like the cafe of Lewis v. Ru€ker{c\ But 
the intereft of the infured, in the fliip and goods, being 
iefs in value than the fum infured, the court held, that this 
cafe differed from that of Le^ v. Rucker^ and that thfs 
confl:ant ufage in fuch cafes was, upon a total lofs, to pay 
the whole {d) \ but, upon a partial lofs, to confidcr it 
as an open polky. The court were therefore of opinion 
that the computation in this cafe muft be by, the real in^ 



{m) The (hip and goods infured had been captured by £ea 
and land forces joindy. The iofarance was on behalf of the 
officers and crews of the flnps ; but as- the land forces were 
entitled, to a (hare in this prize, the intereft of the infurpd was 
theitfere Icfs than the yaltte of the (htp and good^' and left 
than the fum infured. Vid. fop. 94^111 ••^fij The priBCipal 
qoeftioa wa3i whether the infured had an infuraMe intereft in fl|e 
(Up and goods. For this vid, fiip. 84* whiere there h m fbUor 
report vf this 9afc.-*(<^) &>]?• 53S«r-W VU Jnpc ij». 

ter{fi 
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'kt^ of tKc infiutd on board, and not by the tahie in ^ 
polky.^ - 

tlii^ Om^ ground ^ diftinAion between tbit cafe and 
iktt of Iaw v. Rubier h, that^ in that cafe, the ralue 
in the policy was confidefed as the prime ejft^ and this 
wfm nemr difput^d^ vbereas> in. this cafe, it appears 
that the intereft of the infux^d was confiderably lefs than 
the Taliic in the policy. 



Sea* 3* 
Of the Effea of an Adjufiment. 

Anadjuftmcnt AN adjuftmcnt being indorfcd on the policy and 
updc^JrircM is figned by the underwriters, with a promife to pay in 
frimafjcic est' a given time, is prhnJ facie evidence againft thcnf, 
ihcm, and fuffi- and amounts to an admiflion of all the facts neccflary Co 
noTimpJScdf be proved by the infured to entitle him to recover in an 
to entitle the in- aftion ott the* policy. It is like a note Of hand, and be- 
without any ing proved, the infured has no occafion to go into proof 
•iher proof. ^f ^^^ ^^^^ circumftance. This was the opinion of 

Lord C. J. Lee iri the following cafe- 
tfffv.Gwldney^ An infurancc was made on a ihip " At and frolti 
Trin! i74srat ^^ Jamaica to London^ intereft or no intereft, and withoift 
G.^. Beawti fcjkcncfit of falvage, with a warranty that the (hip Ihould 

«* Tail with convoy/' — ^The fliip failed with convoy, but wai 
fo much damaged in the Toyage, that ihe was <Aliged 
to bear away for Charl^my where flie was condemned 
and broke up. — ^AH the underwriters, beii^ fatxsfied of 
the truth of this cafe^ paid their loiTes, except the de- 
fendant, who went fo far as to fettle it, and accordmg 
to the cuftom upon fuch occafions, indorfcd die policy 
in thefe words |«-**' Adjufted the lofs on this policy at 
<^ 98L per citit.y which I agree to pay one month ^Ftcr 
<« date. Londfttf 5* July 1745. Henry Gouldney^^-^^ 
^(^hen the money became due^ h^ infifted on fuller proofs 
. particulaxly of the (hip's failing with convoy». and her 
condemnation.— An a£Bon was brought on the policy \ 
and Losd C. J. Xz/j who tried, the caufe^ was of opinio^n 

that 
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*idiat diis was to be confidered as a M^ of hattdv and 
that the plaintt£F had no occafion to enter into the prodf 
of the loft. The jury found a verdid for the -plaintiff. — 
The iame rule was followed, the next year; by^the faime 
4camad judge, iff the cafe of Heivett v. FkxHtj(a). 
' It has been obferved that the words ufed by Lord Chief This ruicob. 
Juftice Lee, in this cafe, wttt extremely large (h); and ^* *^ *"*' 
that the true rule upon the fubjed might be better col- 
leded from two fubfequent cafes, which will be men- 
tioned hereafter. The words which are fuppofed to be 
too large arc, ** That the memorandum indorfed on 
^* the policy, was to be coniidered as a note of hand, 
<' and that die pliuntiff had no occafion to enter into the 
« proof of the lofs.'* — It is not cafy to difcover in what The rule v'tii^«. ' 
refpeft the rule here laid down is too large. The me* The adjuftmeot 
morandum indorfed on the policy, and figned by the de- J^f7'^J^''/,a,^*j^' 
fendant, unqueftionably. amounts to an admifllon of his note of hand, is 
fubfcription to the policy, of the plaintiffs interefl in the dfokc pf adete. 
Ibip infured, (if the terms of the policy had not rendered 
that unnecefiary), of her having (ailed with convoy, of 
:^ lois having happened, and that the amoutit of that 
lofs was the fum fpecified in the adjuftment, which €on-» 
tains a promife to pay in one month. This, like a note 
of hand» is primi facie evidence of a debt \ and it feems 
tp be as unneceflary for the plaintiff, in an a£lion on 
the policy, to prove the fa£ts admitted by the adjuftment, 
as to prove the confideration of a note of hand, before it 
is .impeached.— But in neither cafe is ^^the doorjbut againfl It it nor, kow- 
<' inquiry.*^ A note of hand is not condujive evidence but may be tm! 
of a confideration, though value received be exprcffcd P^^^^^^y**** 
in it. On the contrary, it may be impeached by (hewing 
that it was made upon an unlawful, or corrupt confi- 
deration, or without any confideradon at all. So, an ad- 
juftment, like that which is ftated in the foregoing cafe» 
may be impeached by (hewing that the underwriter was 
induced to fign it by fome fraud or concealment, or by ' 
ibme mifconception of the law or fad. But, in eithct 
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cafci this muft be done by evidence^ and ikpt fay 
dwbts or furmtfes after the time for payment U 
come \ nor can the plaintifF be put under the aeceflity 
of proving the confideration of the note, in the one 
cafe, or the fad» admitted by the adjuftment> iti 
/ the other, until a ftrong ground of fufpicion, at lead, 

be raifed againft it by rwdince ou the part of the de- 
fendant. 
The aajuftment In the firft of the two cafes adduced in fupport of 
™tdenct^inTn* ^^ objeftion to the rtle, as laid down by Lord C. J. Lee, 
aaion on the ^ JqC^ j^^j ]^tn adjufted at co per cent., and an aftion 

policy ; and the •' , 

inrureri \i not was brought on the policy. — ^It was contended on the 
ciarrcfpccUUy P*^ ^^ ^^ defendant, that the adjuftment was not bind- 
on »f- ing J but that, if it were, it ought to have been declared 
Ii it frima facit on fpecialty. — Lord Kenyon, who tried the caufe, was of 
Sm vnderMmter, opinion that it was not neccffary to declare fpecially. 
but he may im- jje faid that the adjuftment was primd facie tvidtnct 
I 1 1 ■> againft the defendant : But if there had been any 
f^atNrp.afwr mifconccption of the law or fa£t upon which it had 
Trill. 1790, been made, the underwriter was not ah/Qlutely canclisded 

by it. — ;This turned out to be the cafe, and there was 
a verdifl for the defendant. 

The do£^rine of Iiord Kenyon^ in tlii^ cafe, far from 
fhaking, or even narrowing the rule^ as laid down by 
Lord C J. Leey feems, on the contrary, to have ftrongly 
confirmed it. Lord Kenyon fays, that if there had been 
any mifconccption of the law or faft upon which the ad- 
juftment had proceeded, the underwriter would not have 
been abfolutely concluded by it. It is plain then, that he 
confidered the adjuftment like a note of hand, as primd 
facie evidence of a debt, but not conclufivc, fince the 
adjuftment, like the note of band, might be impeached by 
evidence on the part of the defendant. 
Df Gnrrw V. I" the fccoud cafc adduced in fupport of the objec- 

1795. Piir/( 118. ftated that the plaintiff went to trial, having no evi- 
dence to produce but the adjuftment ; and the witnefs 
who proved it, fwore that, foon ^ter they had iigned it, 
d9uk^ areft in the mimk rf tht undirm^t^ umi dey te^ 

fufed 
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fttfed to pay, upon, which, Lord Kenyon faid that, under 
thefe circumftances, die plaintiff muft go into other 
evidence ; and not being able to do this, he was non- 
fuited. — In the following term, a motion was made to 
fet afide this nonfuit, upon the ground that an adjufl- 
mcnt was prlnUt facie evidence of the whole cafe, and 
threw Ae onus prohandi upon the underwriter j and that 
it amounted to more than pfoof of the defendant's fub- 
fcription to the policy. — Lord Kenyon faid \ — « I admit the 
adjuftmcnt to be evidence in the caufe to a certain ex- 
tent : But I thought at the trial, and ftill think, that 
when the fame witnefs who proved the fignature of the 
defendant to the adjuftment faid, that doubts, foon after 
the adjuftment took place, arofe in the minds of the un- 
derwriters, as to the honejty of the tranfaEiion^ and they _^ 
called for further proof, the plaintiff fliould have pro- 
duced other evidence ; and that, fhutting the door againft 
enquiry, after an adjuftment, would be putting a ftop 
to candour, and fair dealing amongft the underwri- 
ters. — Accordingly the court refufed to grant a new 
trial. 

In the account of what paffed at the trial of this caufe. It Whether thit 
does not appear ppon what fubjeft the doubts arofe in tlie deemed a fuffi- 
minds of the underwriters, nor at what time the further cient authority 
proof was called for. It would feem, from the above report, roic^auTdowii 
that further proof was only called for at the trial by the *>yl-ordC.j.£^#. 
learned judge who tried the caufe. It is unfortunate that 
there is no account of this cafe in the term reports, the 
fixth volume of which contains the cafes of the term in 
which it is faid to have come before the court. It is to 
be prefumed that an accurate ftatement of the evidence on 
which the pla.intiff was nonfuited, would have clearly 
(hewn that the decifion of the learned judge at nift priusy 
and afterwards of the court of King's Bench, was cor- 
redly right ; that juftice was done ; and that, under the 
particular circumftances of the czfe, this might have been 
a very proper exception to the rule, as laid down by Lord 
C. J. Leei, But ,as the cafe ftands, in the above report 
of it, it \^ould be very difficult to reconcile itj even to 
the deciiion of the (axne learned judge in ^e above cafe 

N n of 
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of Rodgirs v^ MaylQr{a) \ nor can it be accounted for, 
upon any known principle of law, that an underwriter, 
who had figncd an adjuftment of a lofs with a promifc 
to pay it, might afterwards, merely becaufe he chofe to 
alledge that doubts had arifen in his mind, refufe to pay 
the fum he had acknowledged to be due j and that, 
merely on the fuggeftion of thefe doubts, the infured 
{hould be called upon at the trial to prove his whole 
cafe, at a time, too, when it was no longer, perhaps, 
in his power to procure the neceflary evidence. The 
candour and faimefs which ought to prefide In the liti- 
gation of all commercial qucftions, would never go the. 
length of requiring tliis. If, indeed, the underwriters, 
harbouring thefe doubts, fliould give the infured reafon- 
able notice of their intention to difpute his claim, it 
would be competent to them, perhaps, to do fo j and 
even then, they ought to. come prepared to (hew 
fome fraud or "tonccalment on the part of the infured 5 
pr fome mifcojiception of the law or the fad, on their 
own part, which had induced them to agree to the ad- 
juftment. This would certainly make an end of the 
adjuftment, and it would then be incumbent on the 
infured, under whatever difficulty, to go into the proof 
of his whole cafe. It is poffible, nay, very .probable, 
that this, or fomcthing like it, appeared in the cafe of 
De Garron v. Galbraith* But, as that cafe is reported, it 
cannot be deemed of fufficicnt weight or authority to 
alter or (hake the rule as laid down in tlie cafe of Hog 
V. Gouldney ; and which, as has been already obferved, is 
greatly enforced and confirmed by Lord Kenyon, in tife, 
cafe of Rodgers v. Maylor(hJ. 

But it is faid, that the fpirit of the rule laid dowii 
in this laft cafe, was adopted in the very modern cafe of 
TChellufon v. Fletcher (c), which has been already fully 



[a) Sup. 544. — (h") Vid. Clirijilan v. Coombe, Efp, Rep. 
4B6, where Lord Kenyon lays down the fame dodrine.— -^ 
\c) TMlufou v. Fiit^herMirzs determined 16 years bffon that of 
De Garron v. Galhrakb* 

ftated 
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ftated fa J. The only point determined in that cafe at 
all applicable to the prefcnt fubjefk was, that, if an un- 
derwriter fuflfcr judgment to go by default, he thereby 
confefles the plaintiff 'a title to recover, and the plaintiff 
ihall not, therefore, be obliged to prove his intereft ; a 
point about which, without that decifion, no lawyer could 
have entertained much doubt. — All that can be faid on 
this determination is, that, as far as it can be fuppofed 
to bear on the prefent queftion, it corroborates the rule ;^s 
laid down by Lord C. J. L^e. 



mm 
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CHAP. XVL 

Of Return of Premium. 

'T^'HE premium paid by the infured, and the rilk which 
the infurer takes upon hinifelf, are confideraiions 
each .for the other : They are correlatives, whole mulu«^l 
o{$^ration conftitutcs the cflence of the contraft of in- 
farance. The infurer fliall not be expofed to 'the riflt, 
without receiving the premium ; nor fliall he retain the 
premium, which was the price of the ri{k, if, in fa£):, 
.he runs no riik at all (a). For wherever a man receives 
the money of another upon a confideration which hap- 
pens to fail, or is never performed, he is under an obli- 
gation, from the ties of moral honefty and natural juftice, 
to refund it. In fuch cafe, the law implies a debt, qtmfi 
ex contraBuy and gives the infured an adiion againft the 
infurer, for money had and received to his ufe, to recover 
back the premium (b). 

It will be our bufinefs in the prefent chapter, to fhcw 
under what circumftances the infured fhall be entitled 
to demand a return of premium. — ^The cafes in which 
the infured (hall be entitled to fuch return, may be re- 
4uced to the following heads ; 

1. Where the contraft is void ab initio \ 

2. Where the rifk has not been commenced ; 

3. Upon the performance of certain ftipulations \ 

4. When the deduction of one half per cent, fhall be 
allowed. 



{a) Vex Lord Matufield^ 3 Bw. \2\o,-^{h) Vid. 2 Bur. 
loot \ Doug. 454; Cowf. 663 1 i Show. 156. 3 T. R. 266. 
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Of Return of Premium where the Contrail it void 

ab initio* 

IN general, when the contraft is void ah initio, it U 
fo, cither for want of iniercfl: in the infured, or becaufil • ' 

the infurance is illegal, or for fraud pn the one fide 
or the other. — We will enquire in what cafes there 
fliall be a return of premium on each of thcfe grounds.. 

1 . Where the Contra fl is void for fFant of Intereji. 

A want of inteteft may be cither totaly as where the 
infured has nothing on board the fhip ; or partial, as 
^hcre he has an intefcft in the thing infured, but not t6 
the amount ftatcd in the policy. And it may be laid doS^rn If ao iafurtpcc 
aa.a general rule, that if, through miftake, mifinofrma- intcrcjft, or for 
tion, or any other innocent caufe, an infurance, in a "g°[^i^|^^|j ^ 
fingk policy, be made without any intereft whatfoever ihcrc ihaii u a 
•in t&e. thing infured, or to a much larger amount than """^"° ^^^' 
its real value \ in the one cafe, the infurer {hall return 
the ilrhole premium ; in the other, he fhall return upon 
til above the true value. Thus, if a manj^ fuppofing he 
has goods on board 21 certain fhip to the value of icxdoI. 
infure to that amount, but afterwards find either that 
he has no goods at all on board, or that he has goods 
only to the anabunt of half the infurance : In the one 
cafe, he would be entitled to a return of the whole pre- 
mium } in the other to a return of a Ttio\tVf.(aJ. And 
all the undenvriters upon a policy in which the efitsds 
are iiifured beyond their value, mufl bear any lofs that 



mium. 



(a) Vid. Li Guidon^ ch. 2, art. 18, Ord. oi An^. art. 2a. 
Poihiarh. t. 0. ^7, 183. Roccui, n. 8a. Falin, fur art. 23, 
p. 67,. 

* M n 3 may 
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may happen, and repay a part of the premium, in 

proportion to their refpe£kive fubfcriptione, without regard 

to the priority of their dates fa J. 

If there be an If> hj fiviral feliciej, made without fraud, the fum in- 

b^f^elir"^.*^ fured exceed the value of the eflFcas, thcfe fcreral poli- 

licies, the under- cies will, in cSc&f make but one infurancc, and will be 

be \ubirto riic good to the extent of the true intereft of the infured i 
extent of the va- j^^j j,j ^j^fg ^f j^fg j^j £^ underwriters on the feveral 

Juc ; and they ' ^ 

will all be en- policies fhall pay according to their refpef^ive fubfcrip- 
of premium for tions, without regard to the priority of their dates. It 
ihercfiduc. follows from thcnce that all the imderwriters on the 

feveral policies would be equally entitled to a return of 

premium for the fum infured above the value of the ef- 

feiBtSi in proportion to tl^pir refpcflive fubfcriptions.— 

In this particular, our law, as we have already ihewn (3)^ 

differs from the ancient law, and indeed from the law 

of moil of the other maritime dates at this day. 

Upon a wager We have already feen that a wager policy, at lead 

Sre7<^**nnot're. fi^ce the flat 19 G. 11, c. 37, is illegal and void (c). 

cover back the XJoou fuch a policy the lafurcd cannot recover back 

katt after' the the premium. At leaft.if he wait till the rifk is over, 

riK i» run. j^^ q^^ ^^^^ ^f^^^ ^^ taking the chance of a lofs, and 

of obtaining from the generq/tty^ at leaft, of the under- 
writers, the fum infured^ be permitted to recover back the 
premium. 
Xtfttfryandin- The plaintiffs had lent one Lawfin^ captain of the 
4i€u^D^ul.^l\, Ij^xA Holland Indiaman, 26,000 L, for which he gave 

them a common bond. While he was with his fliip at 
Cbinay the plaintiffs got a policy underwritten by the 
defendant and others, << At and from China to Londonj 
<< beginning the adventure upon the goods from the load- 
<< ing thereof on board the faid (hip at Canton^ &c. and 



(a) Habet omnis afTecuratlo hoc peculiare, ut in ea oon fit 
prius nrc poftcrius, quantum ad effedum et vallditatem con- 
tradus ; fed ultimus affecurator tantuadem participat indamno et 
lucro ex aflecuratione provenicnti, quantum prior. Kuricie diatr. 
o. 16.— (^) Vid. fup. 115, ii6.— (r) Vid. fup. ch. 4, J 2. 
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<' Upon the fiidjhap frrai her arrival at Canton^ valued at 
^< ^6,000 i.y being the amount of Captain Patrick Law^ 
^' Jin's common bond payable to the parties, as ihall be 
*< defcribed at the back of this policy, dzttd i6th Decern^ 
" ier 1775 : And in cafe of lofs, no other proof of in-p 
'^ tercft to be required than the exhibition of the faid' 
*< bond 5 warranted free from average, and without be- 
** ncfit of falvage to the infurers.*' — At the head of the 
f ubfcription was written, ^ On a bond as above exprejfed.** 
— Captain Lawfon failed from China and arrived fafe with 
his adventure in London. — The infured brought an ac* 
tion to recover back the premium, on the ground that 
the infurance having been made without intereft, the po* 

licy was void, within the ftatute (a). There was a ver- 
dict for the defendant by the dire&ion of Lord Mansfield^ 
who tried the caufe, upon the ground that, though the 
policy was void, ai$ being without intereft, yet tliat both 
parties were equally guilty of a breach of the law, and 
tlicrefore the rule in pari de/i/Ho^ melior ejt conditio poffi^ 
^<M/f/' applied, and tlie plaintiffs could not recover ba^k 
the premium. Upon ?i motion for a new trial, the court 
adopted this opinion. — Lord Mansfield faid, — ** This is 
clearly a gaming policy. The nature of the infurance 
is known to both parties. I'he plaintiffs fay \ < We mean 
to game ; but we give our reafon for it ; captain Law^ 
fon owes us a fum of money, and we want to be fecure 
in cafe he (hould not be in a fituatipn to pay us.* It 
was a hedge. But they had no intereft ; for, if the fhip 
had been loft, and the underwriters had paid, ftill the 
plaintiff would have been entitled to recover the amc)unt 
of the bond from Lawfon, — ^This, then, is a gaming po- 
licy, and agaii\ft an a£^ of parliament ; and therefore 
it is clear that the court will not interfere to aflift either 
party \ according to the well known rule, that, in pari 
delicto melior e/t conditio pojftdenils : Not, that the defen- 
dant's right is better than that of the plaintiff; but he 
muft draw his remedy from clear fountains." — ^Mr. Juf« 

{a) 19 G. IL, c. 37, fup. 103. 

V n 4 tice 
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tiee J/hufft conanrred in this opinkn. lir. J. WHkf 

thought that this was not a gaming policy; that the 

money was paid upon a miftaken idea, and ou^^t to hare 

Tct, before tiie hcen refunded. — ^Mr. JuiUce BuUer agreed with Lotd 

wbiil tbe COS- MottifieU and Mr. Juftice Jftmrfi^ that this was a gaming 

tnaitciccu- pohqTf bein£ without intereft: But he held that the 

to?y, the mrured - - . , 

miy recoTcr reafou whv the plaintiffs could not recover wasy that an 
ji^^ ^^^' action brought to refcind a contra£^ muft be brought 

while the ccmtra£b continues executory ; and then it can 
only be done on the terms' of reftoring the other party 
to his original fituation. He mentioned a cafe of Wa&er 
T. Chapman^ in B* R. fome years before, where a fum of 

money had been paid in order to procure a place in the 
cuftoms. The place had not been procured, and the 
party who paid the money, having brought his a£tion 
to recover it back ; it was held that he (hould recover, 
becaufe the contraA remained cxecuto^. ^ So," faid he, 
<< if the plaintiffs in this cafe had brought an iclion before 
the rifk was over, they might have recovered \ but 
having waited till the rifle was run, it was then too 
late(fl)." 

The reader, in perufing the foregoing cafe, muft have 
oUerved that though Mr. Juftice BuUer concurs in opi- 
nion 



{a) There is a eafle of Wharton v. De UJ^he^ (at N. P. after 
]4ich. 1783}} mentifNicd in Park 376* where an a6bion is ibid 
to have been brought on two wagere, " one of 26I. 58. to 
lool. : the other of 13I. 28. 6d. to 30I." that the jimerican 
colonies would be acknowledged as independent ilates by France ^ 
fome time between the ^^ of February and the ^t^ of jfpril 
1 778* It is dated, that upon the opening of the cafe for the 
plaintiff, Lord Mansfitli diredcd a nonfuit, but it does not ap- 
pear Yipon what ground ; whether becaufe the wagers wete 
illegal, or becaufe they were in nature of wagering infurances, 
and void by the ad. It is' faid, however, that the jplaintiff's 
counfel infifted on a verdid for the premium, as if they were 
in fad infjrances, which Lord Mansfield permitted, apon the 
ground of the contradl being void. The cafe xifLowry v. Stna^ 
e&eu wa« then, cited by the defendant's counfel, to Ifacw that he 
was entitled to keep the premium. Lord Mansfield is made to 

alifwer, 
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iiion wttih Lord Mansfield^ that tKe infoted was tuot, ito- 
der all the circumftances of the cafe, entitled to a te- 
turft of the premiunii yet he al&gns a different rcafon 
for his opinion. — Lord Mansfield confidfered the infurance 
as an illegal cpntrad, and both parties offenders againft 
the law ; and then founds his judgment on the maxiih, 
in pari deliHo melior efl conditio poffidentis ; from which it 
may be inferred that it was his lordfhip's opinion, that, 
even if the infured had thought proper to fefcind the 
contra£i before the rifk commenced, or, which is tlic> 
fame thing, before the event was known, he could not 
have recovered back the premium. — Mr. Juftice Buller 
takes a different ground \ namely, that though an a£iion 
might have been maintained to recover back the pre- 
mium, while the contra£l was executory^ upon the terms 
of reftoring the underwriter to his original (ituation 5 yet, 
after the rilk is run, it is too late to attempt to refcind th^ 

contra^}:. 

In the cafe of Vandyk v. Heweiy which we fhall pre- 

fently have occafion to mention more particularly, the 
court of King's Bench feems to have adopted the prin- 
ciple upon which Lord Mansfield founded his judgment. 
It would feem, therefore, that Mr. Juftice Suller*s doc- 
trine would apply only to the cafe of an infurance with- 
out intereft, innocently made. 

Upon the authority of this cafe it has fince bcell de- rf thecontnA 
termined, that if the contrail be void, as being a re- a re-infunmce, 
infurance, within the ftat. lo G. IL, c. 37, « 4., the ^^^c'^c «»»»»« «• 

' X »j/yjr-T» return of prc- 

the infured (hall not be entitled to a return of pre- mium. 
mium(/i). 



anfwery that it did not apply» as, in that cafe, the r^ hmi 
been not. But that could not diftingutfli it from the ctic before 
his lordihip, bccaufe, if thefe wagers were to be coniidered at 
infuraoces, the rifle was over on the hxSiO^ April 17.78, five 
years before the a6lion was brought. Nay, the a£iion was 
brought on the ground that the plaintiff had won his wager, 

ifi) R. jbubrie v, Fletcher^ 3 T. R. a66. 

10 If 
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wuwivfrhlve ^^^''^^my circiimftattcc«,thc infurcr might, at any tkne, 
bc«n called upon have been called upon to pay the whole fum infured, the 
infiwd,\hcre™ prcmium is earned, and he (hall not be obliged to return 

ibtJibcnorctura any part of it. Therefore, in the cafe of a valued po- 
of prcmiunit , 

licy, though the fum in the policy be twice the value 

of the efFe£bs infured, there fhall be no return of pre^ 

mium {b). 

Ciptors having If the infurcd have a contingent infurablc intcreft in 

iiuheir prise b«. ^^ thing infurcd at the time when the policy is effe£ted, 

fore coi^cmna- j^^d the riflt be oucc bcgun, there fliall be no return 

tion J if thev in- ^ . 

fure, they ihaii of premium, though it ihould eventually turn out that 
rurnofpremiuniy ^^ ^^ ^^ title to the thing infured. Therefore, the 
though it (Kould following cafe will, ihew, that though the captors of a 
adjudged no ihip fcizcd as prize have an infurable intereft therein 
'"*•• before condemnation; yet, fhould the (hip after^^'ards be 

adjudged to be no prize, and reftitution be awarded to the 
owners, there fliall be no return of premium, if the rifk 
was commenced, 
^l^rtrV '^'^ frigates having taken the fliip WeJlcapelU off 
154. ' 'the Cape of Good Hope^ then bound from Batavsa to Bofim^ ■ 

the captors put her under the command of a lieute« 
nant, as prize-mailer, and on the 30th of Jannarj 1797, 
wrote to their agents in Englandy mentioning the capture 
of the Weftcapelle^ formerly a Dutch Eaft India fhip, but 
then navigated under American colours from Batavia, by the 
name of the George of B^on^ manned with a crew above 
two thirds Dutch, which they fuppofed a lawful prize ; 
and dating, that as there was no court of admiralty there, 
they were under the neceffity of fending her to Englatid 
tot trial \ and then dire£led an infurance for that voyage 
to be made on the fliip and cargo, to the amount of 40,000!. 
(though the eftimatcd value was 150,000 1.) which the 
agents in England accordingly caufed to be eSec]led at 
a premium of '-20 guineas percent, to return %\. percent. 
if the fhip departed from the Cape or St. Helena^ with 
convoy for England^ and arrived. The fhip failed from 
the Cape with convoy for St. Helena^ where fhe arrivedji * 
and failed from thence for England^ without convoy, iand • 



(a) a Magens'i 137, 

anived 
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arriYed in fafetj in the Thames cm the 7th of Jh^ufi t79)« 
But the court of admiralty < declared the (hip and cargo to . 
' be American property^ and decreed them to be reftoredt 
^ except the part claimed by the chief mate^ who was pro- 

* noanced to be an enemy^ and his property on board con- 

* demned as lawful prize.' The fhip and cargo, except 
the part of the chief mate, were reftored accordingly* 
After this (entence, the plaintiffs brought an a£bion againft 
the defendant, to recover 18 L i^s. jod. percent, as 
a proportion of the premium to be returned, in refpe^ of 
the fhip and fuch part of the cargo as had been decreed 
to be reftored. Upon the trial of the caufe, the jury, 
found a verdi^ for the plaintiffs, fubje£t to the opinion 
of the court upon a cafe, which ftated the above fadls. 
— ^When the cafe came before the court, the defendant 
infifted that the infured had an infurable intereft to the 
amount of the fum infured, and, in the event of a iofs, 
might have recovered againft the infurers. That the fal- 
lacy of the plaintiff'^s argument arofe from' not diftin- 
guiihing between an infurable interejl and an ahfolute in^ 
defeqfible property. That the infured had the poiTeflion of 
the thing infured, together with a contingent intereft in 
the event of its being condemned } befides, they had an 
immediate intereft in the fubje£): matter, arifing out of 
their refponfibility for the care and fafety of the ihip ; 
for in cafe of grofs negligence or mifcondud, the court 
of admiralty would adjudge a compenfation to the owner* 
in damages ; and if, in any event, the infurers might 
have been anfwerable, there could be no return of pre- 
mium* adly. That this being a valued policy, made 
hon&fide^ without any intention of fraud, and the infured 
having an indifputable intereft, the extent of the intereft 
was immaterial, sdly. That as this was an infurance on 
foreign (hips, it was not necefiary that the infured ihould 
have any intereft at all, it not being within the ftat^ 
xp G. IL, c. 37. — ^The court were clearly of opinion^ 
that the infured had an infurable intereft, and that the 
rifle having been run^ there could be, no return of pre* 
mium. — ^Lord Kenyan faid,— « I will not enter into a 
difcuflion of either of the two laft points made by th^ 

defendant's 
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dtfehdMt'lft cdunfel, bec&nfe the firft ilonc fumiihes,' in 
my opinion, an infwcr to this a£Hon.— The real qaef- 
tion in this cafe is one of the moil fimple that can be 
dated. It is merely this, whether the infured had or 
had not any interefl^ The captors had the poileiEon of 
the property infured, and from that poffeffion certain 
rights and duties refulted. If it were a legal capture, 
the captors were intitled ; if not, they were liable to be 
called to an account in the court of admiralty, where 
they might be amerced in damages and cods. It was 
important, therefore, to them to take care that there 
ifaould be fomething forthcoming to anfwer for die amount 
of thefe damages/' 



Thoogh ao in- 
funnce to pro- 
le A a trading 
with the enemy 
is voiil ; yet the 
infured (hall nut 
rccorer back the 
prcreium. 



Vaniyk and ©• 
thers V. Hrwitf 
1 EaJ 96. 



a* tVbere the Infurance is voidj being upon a 

Trading with the Enemy. 

It has already been fhewn that no Sritt/b fubjeflt can 
legally carry on any commerce with the enemies of the 
ftate, without the King's licence ; and that an infurance 
made to proteft fuch a trading is void (a). In the fol- 
lowing cafe it was determined that the infured, in fnch 
an infurance, cannot recover back his premium : And 
though this was after a lofs had happened, it was after 
the infurers had availed themfelves of the illegality of the 
contra£k to avoid paying the lofs, and it was founded 
upon the fame principle upon which Lord Mansfield 

m 

founded his judgment in the cafe of Lowry v. Bourdieu (A), 
which would have fupported the decifion in that cafe, 
even if the a&ion had been brought while .the contrafi 
was executory. 

An infurance was made on goods at and from London 
to Embdm or Amfterdam^ at a premium of ten guineas 
per cent., to return five upon their arrival at th^ir place 
of deftination.*— In an action on this policy for a lofs by 
capture, it was averred in the declaration that the infu- 
rance was made for the benefit of certain perfons therein 
named. — ^Upon the trial of the caufe it appeared that the 
go6ds were {hipped on board a Prufftan neutral veiTel, 



(a) Vid. fup. 70.— (A) Sap. 551, 



on 
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on account) partly of the plaintifFs n^ko were naturalised 
foreigners refident in Londoa, and partly of certain other 
perfons, aliens, then refident in Hollands It appearing 
that the infurance was intended to corer a trading with 
Helkndf that country then being at war with this king<> 
doi!n, the idea of recovering the lofs was given up on 
the a^uthority of the cafe of Potts v« BM {a). — ^The plain- 
tiffs then contended that they were entitled to recover 
bdck the premium, on the ground that the policy never 
attached, and the riik had therefore never commenced. 
And it was oopipared to the cafe of Lacauffade v. Whrtt (^), 
in wluch it was determined that a perfon who has dep> 
pofited XQoney upon an illegal wagsr may recover it back, 
•ven after the event is determined againft him. — Lord 
Kenyqnf who tried the caiife, permitted a verdid to be 
taken by the plaintiff for the premium, with liberty for 
the defendant to move to fet that verdi£l afide, and enter 
^ verdi^ for the defendanL — ^Upon that motion, the 
court were clearly of opinion, that the plaintiffs had 
no' right to recover back the premium.— -Lord Ken^ 
yon (aid; — ^* There is no diftinguiihing this cafe, on 
principle, from the common cafe of a fmuggling tranf* 
a^iion. Where the vendor affifts the vendee in running 
the goods to evade the laws of the country, he can^ 
not recover back the goods themfelves or the vahie of 
them (<)^ Both parties are in pari deHBoy and potior ejl 
conditio pofftdtntis^^^ 

If the contra^ be void, on account of a non-com- Where the polky 
pliance with any warranty, exprefs or implied; as if the "hcreUnoVui 
ihip do not fail on the day prefcribed, or do not depart imputa^^c to tWe 

.. . . r X. A X, %. pUintitr, hcit 

with convoy ; or be not lea-WT>rthy ; and there be no entided to a k- 
fraud Imputable to the infured •, he (hall be entitled to a ^^«fp»*^'««- 
return of premiiun ; becaufe the contraft never attached, 
and the rifle, therefore, never commenced. In fucK cafe. 



«#*•• 



(aj 8 T. R, ^, flip. n^—(h) 7 T. R. 535- But Vid, 
S T. R. 57^ where it was held that if the money depofited 
upon an illegal wag^r be ps^id over to the winner, it cannot be 
recovered back.— (^ ) "Vid. Biggs v. Lawrence f 3 T. R. 454. 
Clugar V. Penahma, 4 T. R. 466. pf^aymeB v. Rccd^ 5 T. R. 

599. 

it 
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G* ^69 $ I* ; and yet the Wrrower, who is a party to the 
illegal contra^, fliaU. never be obliged to repay it. Nor 
it this principle confined to the ftatote law ; for, by the 
^oQunon bw, the vendor of fnuggled goods ihail not 
be allowed to xeoover the price of them from the vendee, 
though he be far from innocent of' the fraud againft the 
K^fcmicfaJ. Many other inftances mi^t be adduced from 
the conuxion law to (hew that one party fliall be per- 
mitted to enrich himielf by the punifliment of another, 
even where they are both inparideHBo (^). And it would 
feem from the opinion of Lord Mansfield in Lowrj v. Bour^ 
£eu(c)^ and that of Lord Kenyan in Vandyh r. Hewet (d), 
that, in the cSife of a gaming policy, the infured cannot re* 
cover back his premium, even where the riik has never been 
commenced. How much ftrcmger, in pcnnt of juftice, is 
the claim of an innocent underwriter to retain the premium 
of an infurance, by which the iaiured meant to* defraud 
him^ and which is fome fatisfadion for the rifk he has 
rufi, though not an adequate ptmiihment (^ the infured for 
the fraud he meditated. 
It has been dc- B^t ceafon^lc axid juft as this idea may feem, it hai 

termmed thai ., . r*^ ^ % 

there fliall be a Hot al^sys prevailed. The court of chancery, m two 
iSlabi^lljidXr "^ttswtces ordeied a return of premivzm where the poll* 
fiaMd committed cies wtFC declared void for fraud committed by the in- 

by the infured. f^^^j^ 

mttingham v. * xhc firft of tJicfc cafcs was an infurance on the Gfe 
rem, 106/pr. of one HorwelJi for a year, intereft or no intereft. The 
iBch. 20. infured, in order to draw in fubfcribers, agreed with one 

Marwoodf a neighbour of HorweW^ an eminent wem 
chant who was a leading man in fuch calbs, to fubfcribe 
firft \ but lie was to lofe nothing, in cafe Hormell died 
. within the year, but, on the contrary, was to fhaxe 
what fhould be gained by the other fub£criberft^ Upon 
the credit of Marwood^^ fubfcribing, fevcral Qd^rs> (who 
had enquired of himaj^out HorweU), fubfcribed likewiSe. 
Harwell lived but four months ; and a bill being brought 

! ■■ ■ 1 ■ I I ■ ■ I %m I ■ 

(tf) Vid. 3 T. R, 454,; 4 T. R. 466; 5 Ti R. 599 — 
(3) Vid. 3 T. R- «4, Ca«u/. 343.— (f) Sup, 551. --{d) Slip. 

5JT- 
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to be relieved againft the policy, and it appearing that 
the infured had no intereft in the fife of Homvelt^ who 
was in a languifliing condition at the time the infurance 
was effe£led| the court decreed the policy to be deli- 
Tered up to be canceUed^ but the premium was to b6 
rtphUf the plaintiff's deducting their cods thereout. 

The other cafe was an infurance dn a fhip, where the Dc Cofia v. 
infured was guilty of a fraudulent concealment, for flo'tu'^J^'j^i^' 
which the court of chancery ordered the policy to be S. P- 
^elivered up to be cancelled ; but, in like manner, di- 
re£l:ed the premium to be pa:d hacky and allowed out 
of the cods. 

This rule of the court of chancsry, was firft adopted The fame doc- 
at law, upon the authcritv of the above t^vo cafes, ^"-'"^ «<^7;«^ »« 

' » * 'a cuurt or Jaw, 

in an a£Uon brought on a policy of infurance on a • 

ihip, with a count for money had and received by the ^^{7/1^1?'^' 
tlefendant to the plaintiff's ufe. — Ihe caufe was tried 
under a decree of the court of Chancery, where the in- 
fured, (being then plaintiff), otfered to pay back the 
premium which was lol. ; but no money was paid into court 
in this a^ion. — ^There was a verdict for the plaintiff for 
the tol. premium, on the count for money had and re- 
ceived, although the jury foiind the policy to have been 
fraudulent. In fa£t, in this cafe, like the la ft, the firft 
underwriter was only a decoy-duck to miflead others, 
and was not himfelf to be bound by the policy. — But 
it was agreed to bring before the court this qucftion.— 
*< Whether, upon a policy being io\xnA fraudulent y the 
premium ihould be returned/* — In lupport of the affirm- 
ative, the two laft mentioned cafes were cited on the 
part of the infured. On the other Gde was mentioned 
a cafe of Rucker v. Hollinghuryy before the Maflcr of the 
Rc^ls, who held an opinion contrary to thofe cafes.— 
But Lord Mansfield faid there muft have been fome 
miflake in the Patement of this cafe ; for the pra£lice 
ef the court of -Chancery was certainly agreeable to the 
former cafes : He then enquired whether there was any ^ 
Common law determination to the fame tSt&y and it 
not appearing that there was, he faid it was plain what 
muft be done in this cafe: For he looked upon the 

Q g^ 
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fffir made by the underwriter's bill in equity to be tbc 
fame thing as if the money had been a£iually brou^t into 
court in the prefent caufe : Therefore the verdi£t for 
the plaintiff was fet afide, and a verdi£b entered for the 
defendant. 

It has been faid, however, of this cafe, " that a trial 
being had under a decree of the court of Chancery, and 
the infurer having there made an offer of returning the 
premium, the court of King's Bench confidered the ofier 
in the fame light as if he had paid the money into court, 
^nd therefore the queilion remained undecided {a). But, 
from the mode of difpofing of this cafe, it is plain that, 
if the underwriter' had not done what was deemed equi- 
valent to bringing the money into court, there would 
have been a verdi<^ againd him for the premium. The 
court, therefore, clearly decided that the infured was 
entitled to a return of premium. And this deciGon had 
the more weight as it may be fairly concluded, from the 
grofs mifconduft of the infured, and from the expedient 
adopted by the court to ouft him of the cofts at law, 
that this point: wag decided in his favour with much re- 
lu£lance. 
Jutthccourff But, be that as it may, hord Mansfield^ upon better 

uvy ^rine. " Tcfleftion, faw at length, the impolicy, not to fay in- 

juftice, of permitting the infured to take his chance of 

defrauding the underwriters, without the riik of loling 

Tyler V- Hirn^ cvcu his premium. — .Therefore where an. adlion was 

HiUy^sfpir/, brought on a policy for a total lofs, and it appeared to 

ai8. - the fatisfaAion of die jury, that the plaintiff had given 

the order to his broker to get the infurance effected, 
after he had received information of the Idfs of the fhip, 
the jury found a verdift for the defendant; and Lord 
Mansfieldj who tried the caufe, faid the fraud was io 
grofs, that the plaintiff ought not to recover the nremium 
from the underwriters. 

The fraud was certainly very grofs in this cafe, but not 
more gro(i than in each of the three preceding cafes, ^i^ch 



i^a) Park in index tit. Reiurn of premium. 

we 
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•Wt have cited.— But tins important queftion has been CUpmnmn^ 
fince finally fettled in a cafe which came before the court of of Kenuet I." 
King's Bench, and where the fraud had been committed, not \^^^^'^i p JJ' 
by the infared himfelf, but by his agent; and the whole si^. 
court were of opinion that, ,in all cafes of oBualfraudy . 
on the part of the infured, committed either by himfelf • 
or his agent, the underwriter {hall retain the premium. 






Sea. 2. 
Where the Riji hat not been commenced. • 

» 

ALL the foreign authors agree that infurance is a con- Foreign auihorf 
ditional contrad, that the rifle is of the effence of it, fheTnrurcd caa 
and that the premium is the price of the rifk to be run : "o^ *>/ *»'» o^«» 
Yet many of them hold that the mlured is not permitted contraa, and 
to diflblve the contrafb by his own aft ; and therefore if ^r" ofprc^* 
he relinquifli the intended Toyag?, the infurer is not ni»um« 
bound to return the premium, and that he has even a right 
to demand it, if it has not been already paid (a). — They 
except only the cafe where it becomes impofSble for the 
infured to (hip the. goods, or to caufe the fhip to proceed 
on her voyage (i). 

But 

(a) An aifecurator teneatur reflituere pretium, eo quod in 
navi non fuenint mercet ? Videbatur tcncri af^ecu^ato^ ad refti- 
tQtioacm pretii recepti ob caufam illius periculi ; tamen in con- 
trarium eft veritaSy quod non folum non teneatur prelium reiii- 
tuere, imo poifit petere illud ; et ratio eft^ quia licet emptio 
periculi non ceneat in praejudicium promifToris, tamen in ejus 
ftiToremy et in praejudicium afTecurati falfa afleitio bene tenet. 
Sic etiam quia ilia caufa cefTat, fado domini mercium, eo quod 
nullas merces mifit in navem> et non fadlo aifecurator is, per 
quem non ftetit. Rocsuj, h. t. not. ii, 13, 14, 82, 88 ;' vid. 
SatOirnas part. 3, n. 19, lo^ 22 ; Straccha gl. 6. Cafaregis, 
difc. I, no' 3, 58.— (^) In cafibus in quibus impeditur naviga- 
tion puta fi navis fit combufta in portu, vel deftruda, vel rex 
earn capiat pro neceflttatibus publicis, et impeditur conditio 
aflecurationis : quia tunc non pofTet imputan conditionis defedus 
magis uni» quam alteri parti» nullus tenebitur ; et pretium pe- 

00% riculi 
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In f7«//««iand But the rules which pierail in Holland and France aure 
is diffiTcqt. moTC confoTmaUe to the nature of the contraft of in* 

furance. In Holland ^ if the goods xnfured (hould not be 
(hipped, or ihould appear to be of lefs value than the 
fum infured> the infured may, in the one cafe, demand a 
return of the whole premium, in the other, a return for 
what is orer-infured {a).~^\n France^ if a ftop be put t% 
' the voyage before the (hip fails, even by tin oB of the 

injured^ the infurance becomes void, and the infurer (ball 
return the premium (3). 
In England \x In England^ the rule is, that where the riflt has not 

ijencra _ ru e j^^^^ bcgun, whether this be owing to the fault, pleafurc, 



tnjt il 



be not begun, qx Will of the infuicd, or to any other caufc, the premium 

to whatever ' , . - . 

c^ufe thii be (hall be returned. The reafon is, that a policy of in- 
ipTurn'ftuU^' furance is a contraS of indemnity; the underwriter 
remrnc^. receives the premium for running the rifk of indemnify- 

fng the infured I and therefore if he do not run the 

rifk, to whatever caufe this may be imputable, the con-; 

(kleration for which the premium was paid to him fails^ 

jind he ought to return it (^ ). 
But where the But if tlic ipfurance be upon a voyage which is di-? 

SVe divi." vifible into fcvcral diftina rifl?s, and which are, in eflfed, 
fibic, and any feveral diftinQ: voyages, the premium may be apportioned 

part not begun, ,. ^^ r 7 i -n i • r 

the premium for accordmg to thcic fcvcral niks \ and m cale one or more 
that part^ftaii ^ ^^^^ ^^^ (hould not have been commenced, the pro- 
portion of premium applicable to thofe parts (hall be re^ 
tvnrncd. 



riculi noa potcft peti, et folutum repetitur, quad caufa non fe- 
puta. Roccus, h. t. not. 15, ^^.-f-tSi, ex aliquo impedimeiitQ^ 
^{fccuratus non potuifTet mcrces fuas onerare, tuoc contradtu^ 
ftfTecurationis locum non habcret, ita ut ii pretlum afTccuratioai^ 
fuIfTet folutum, rcpeti certo poterit per afftcuratum. Cafaregi^ 
(life. I, o. 183, dlfc. 62, n. 4. Vid. JLe Guidon^ ch. Q, art. 16, 
which is nearly to the fame effcd. Vid. Ord. of Antwerf^ 
^rt. 16. 2 Magens 27. Locennltu^ lib. 2, ch. 5^ n. 16.—* 
(j) Ord. of Amfierdam^ art. 23, 2 Mag, 136.— (^) Ord. of 
^ottu XIV, h* t. art. 37. Vid. Emerig, torn. 2, p. 154. Po' 
fbsert h. t. n. 178, 179. — (c) Per Lord Man^^eld, in T^rU v, 



^f/cfclJer, Cowf. 668^ 
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Thus :— A fliip was infurcd, << At fire guineas per ^ ^'P " »"- 
** ant. loft or not loft, at and from London to Halifax, from Z.o*^«>» to 
"warranted to depart with convoy frbm Port/mouth i<x ^^J^{^^*^V^\ 
•* the voyage.** — ^Before the ihip arrived at Portfmouth^ the . with convoy 
convoy was gone. Notice of this was immediately given atTvc^gSlV 
to the underwriters, who were defiredj either to make f^^ ''"'^' ^™ 

, .- - • mi ^Cr arrival at 

the long mfurancc or return part of the premium. They Portf,mutk, ihe 
refufed, and the infurcd brought an aftion to recover a ^"'^^ the convor 

' ^ • ^ gone. Nonce 

part of the prernium. At the trial, a cafe was refervcd ©f this is iir.mc- 
for the opinion of the court, ftating the above fafts, and tjleTnfufcr*— ^ 
alfo ftatine, that the jury found that the ufual and fet- I^® premium 

**' •' ' (nail be appcr* 

tied premium from London to Port/mouth was one and tioned; 
.one-half ptr cent, which the plaintiff* offered to allow the steThenfony, 
-the defendant to retain \ and that it was ufual for the un- ^'»«^*'» 3 ^**'^* 
derwriters, in fuch cafet, to return part of the premium : 
But the quantum was uncertain, and muft in its nature be 
fo ; becaufe it depended upon uncertain circumftances,*** 
Upon this cafe, the court were unanimoufly of opinion that 
the plaintiff* was entitled to recover. — Loxi Mansfield {2LiAt^mm 
** Thefe contrafirs are to be taken with great latitude t 
The ftri& letter is not fo much to be regarded as the ob- 
ject and intention of the parties. Equity implies a con^* 
dition that the infurer fliaU not receive the price of nin« 
ning a rilk, if he runs none. The premium is without 
confideration, as to the voyage from Port/mouth to Halifax% 
and then this cafe is within the general principle of ac- 
tions for money had and received. I do not go upon the 
ufage, which is only that, in like cafes, a part of the 
premium is returned, whhout afcertaining what part. 
If the rifle be not run, though it be by negleft, or even 
the faulty of tlie mfured, yet the infurer fhall not re- 
tain the premium. It has been objeded that the voyage 
being begun, and part of the rifle already run, tlie pre- 
mium cannot be apportioned : But I can fee no force in 
this. This is not a contra^ fo entire that there can be no 
apporticwiment ; For there arc two parts in it, and the 
premium may be divided into two diftinfb parts relative, 
as it were, to two diftinS voyages. The praftice fliews 
that it has been ufual, in fuch cafes> to return a part of 

003 the 
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the premium, though the' quantum be not afcertained: 
And indeed the quantum muft vary as circunftancct 
vary. But though the quantum has not been afcertained ; 
yet the principle is agreeable to the general fenfe of man- 
kind/* — Mr. Juftice Demfin^ and Mr. Juftice F^hr^ 
concurred in this opinion. — Mr. Juftice Wilmot faid»— • 
'< The ufage to return a part of the premium, in fuck 
cafes, is a ftrong proof of the equity of the thing \ and 
nothing can )>e more juft and reafonable. If the rifle be 
once begun, the infured (hall not deviate or return back, 
and then fay, I will go no further under this contrad, 
but will have my premium returned. Upon this policy, 
there arc two diftinft points of rime, in tScQ. two voy* 
ages, which were clearly in the contemplation of the 
parties; and ©nly one of the two voyages was made, 
the other was not at all entered upon, nor was: the rifle 
ever begun («).** 

In the following cafe, though the fafis did not cnaUe 

the court to pronounce any definitive judgment upon this 

point ; yet, in fending it back to a new trial, an opinion 

was delivered which tends to ftrengthen the authority of 

the above decifion. 

Afl»ipi»infur«d An infurance was made on the ttii^ Mannings "At 

5//Lf w.!^ " and from Hull to Bilboaj warranted to depart frqm Eng- 

ranted to depart cc /j;,^ ^{th convoy." — ^Thc fliip failed from Hull to Portf^ 

SlAw^^ty!^ nwuthy and from thence departed with a convoy; but 

TJ.e voyages ^5 jjQt bciuff iixTtOi for BUhki, flic Icft it, and was after- 

froni Hull to . . -t rv* i.- i* t^ 

Portfmimth, the wards captUTcd. — ^lu an attion on this policy, upon the 
place of rcndcz- ^bove fafts cominfr out in evidence, the plaintiff would 

▼ous, and from -.,* t. r % * ntL % t % 

England, thence havc been nonfuited ; but his counlel iniilted that he 
I^filffide^L was entitled to a return of premium; and there being a 
diHioAj count in the declaration for money had and received, and 



{a) Vid. Lord Maff^^ATtobfervationsonthis ca(!e,(Cni>^.(^, 
inf. 575.)* i" wluch he labours to vindicate the decifion of it, 
by (hewing that the grounds of it were that the voyage was in 
^h^i two voyages i and that the contrad comprxfed iwo Sfintt 
condahnf. Vid. alfo the obfervations on this and the other 
cafci on this point, 1 PuL & Bof. 174. 
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no money paid into courts a verdift was given for the *^^ '" ca** '^'« 

,.._', -- . XT -• r fliip fails with - 

plamtiflF for the whole premium. — Upon a motion to let out convoy and 
afide this verdiii and enter a nonfuit.it was contended on the " '*^.*"» *"^ 

premium may- 
part of the defendant, that as the ri(k had commenced, the be apportioned^ 

plaintiff could not be entitled to any return of premium, l^rx^l^^ "' 
-i^On the part of the plaintiff, it was infilled that there ^ ' ■■ . : , 
were two difttnd voyages in this cafe ; the one from Hull i PuL u £•/. 
to the place of rendezvous, and the other from thence '^** 
to j9//^oa, the port of difcharge ; that the rifks w&re of 
different natures, one being without, the other with, con* 
voy ; and that, as the latter was never begun, the plaintiff 
muft at all events be entitled to return a proportion of the 
premium on that account. — ^The court direfled the Ver- 
di A to be fet afide, and granted a new trial, being of 
opinion* that if the underwriters were not entitled to re- 
tain the whole premium, yef, having ran the rifk from Hull 
to Partfmouthf they were at leaft entitled to retain a pro- 
|>ortxon of it, if, upon a further inveftigation, it ifaould 
turn out that the voyage was diviiible, and that the pre- 
mium in fuch cafes had ever been apportioned {a). 

Yet, where an infurance is made on a ftiip, ** at and Ycf, upon ^n 
from** her port of departure, and warranted to fail on or « MTfrom*'\ 
before a given day, and the (hip does not fail within thd Pjj*"» ^jj.^/'^ ** 
time required by the warranty, by which the infurcr is 
difcharged, it has been holden that the riik at and from 
the port of departure is entire, and not divifible into twd 
diftinft rifles, and therefore the premium cannot be ap- , 

portioned fo as to entitle the infured to any return. 

Thus :— A (hip was infured « At and from Jamaica to a Alp is infurea 
*^ Liverpool, warranted to fail. on or before the firft of ** " ''«*^/'7 
^* Auguft\ premium twenty guineas //rr cent, to return r^r^oo/, w^r- 
«: eight, ifPfailedwithconvoyJ'—ThcM^^A not fail ^iJct^''" 
till September, and was loft in the voyage. — Fhe warranty, ^""^ o» -%'iA i 

1 • 1' • ' / premium ao 

ts to the time of failing, not being complied with, the guiRC!«» />fr r«'«r. 

tu return % gui- 
■ nC4s if (he failed 

witii convoy." 

« (a) This npcm meoiory, fcems to be tlie rtfult of what was S.ic did nwt fail 
done by the court, though not fully cxprcifed in the printed xhelrfin'^d'fliall 
report. only be catiikd 

004 underwriters 
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to 8 guineas ftr underwritcrft wore dilcharged from the rifle after the fiift 

««/. for convoyi « • i 

aad not to an o/ Augu/t^ and an 'Action was brought by the inftnred for 
df^*iTft"of"* a return of premium —The defendant, who was an un* 
th« preoiium. derwritcr for 100 1 paid eight guineas into court, being 
jAeytt V. Greg, the fum to bc returned, if the fliip failed with convqy. — 
^'cii^tiii '^^ y^^ apportioned the premium, and gave eight gui- 
neas mote for the rifle from Jamaica to Liverpool^ wliich 
they confidered as not having been commenced ; thus al- 
lowing four guineas for the riik ** at yamaira." — ^Thc 
defendant moved to fet afide the verdid, and enter a non- 
fuit upon the ground tliat the ri(k was entire, the pre- 
mium was entire, and the voyage indivifible. — Lord 
MansjUldy Mr. Juftice AJburfty and Mr. Juftice Bidler^ 
(againft the opinion of Mr. Juflice WilUsy who thought 
ivith the jury, that the premium fhould be apportioned)> 
' determined that the infurcd was not entitled to recover 
more than had been paid into court, and therefore the rule 
was made abfolute. — Lord Mansfield faid, — ** It would 
be endlefs to go into an enquiry about the value of the 
ri(k <' at Jamaica ;" which is drffercnt at diflcrent fides of 
the ifland : The parties divided the ri(k, as to convoy ; for 
tight guineas were to be returned if the (hip failed with 
convoy. Independent of that, it was an infurance ** At 
.and from Jamaica to L^tidon^^ at 12 guineas per cent, with 
an abfolutewarrantyto fail " on or before the i ft of -^//^i^," 
and nothing is faid from whence it can be inferred that 
it was meant that there fhould be two riiks, or by which 
the riik at Jamaica could bc diftin^lly eftimated (a)." — Mr. 



(^z) Lord MarufeUf in delivering his opinion in the cafis of 
Tyre v. Fletcher , Cowp, 670, inf. 574. feems to have entertained 
a different fentiment on this point. He then inclioed to think 
that if the words of the policy were '* at and from, provided 
the (hip (hall fail on or btfore the ift of Augufi^* it would ^ 
within the rcaf^ning of Steven/on v. Snow, and that there wouU 
then be two parts, or contra^s, of infuraace, with diftin6l eon<« 
ditioDs. But this can only be coafidertd as in extra-judicial 
opinion exprcifed very doubtfully^ 

Juftice 
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Juftice BulUr iajd»*«-^' As die poirties have not con£idered ^P^" *" i"^"^- 
It as two nlks, nor eitimatcd the nlk " at famaica^^ nci- « piacr , an uuge 
thcr the court or jury have any rkrht to do it for them, o^'^'^^^^cp*"*^** 

r *v 1 ^^ warrant a 

In all the iafurances from Jamaica, tlie policy run$ " at divifion oi the 
imd fronts'* and though, in many inftiuicesi the voyage 
has not been coxunenced, yet there never was an idea 
of any part of the premium being returned \ and no ufage 
to do fo has been found by the jury/' 

In a fubfcquent term the following cafe came before 
the fame court ; and though the point was not decided by 
the judgesy yet Lord Mansfield^ in diredling a new trials 
laid down the principle, which he conceived ought to 
govern thefe cafes, in terms which feem more reconcile- 
able to the cafe of Stevenfon v. Snow [a) than to the laft 
cited cafe of Meyer v. Oregon. 

A (hip was infured, ^^ At and from any port or ports Afhipinfuietl 
** in yamaica to London, following and commencing from Jamaica to /.«f- 
•* her firft arrival there 2 warranted to fail with convo? ''*"; l*'*'^':^"^*^ 

' 'to U\\ with con- 

"for the voyage, from the place of rendezvous." — ^The voy, arrives t.^o 
(hip did not get time enough to the place of rendezvous Jf rendetvous^ 
to fail with the convoy,— but failed after, and ovrttook buV^p^VJ^Jj 
them ; fo that the warranty was not complied with^ ovcnakfi ih«m : 
9nd the. underwriters were difcharged from the time of ihaii be a ictum 
the fliip's failing. — ^The infured brought an adion to re- °^ p remium. 
cover back a part of the premium for the voyzge Jrom Gah v. Macktff^ 
JanuHca.'^At the trial, an ufage feemed to have been ' ^^ m' 
proved that when the (hip was not out of the port of 
yamaica, thie allowance was one-half per cent. In other 
cafes it was arbitrary, and two or three per cent, was 
reafonable. There was a verdift for the plaintiff. — Upon 
a motion for a new trial, the counfel differed as to the fafls 
that were in evidence, and the caufe was fent back to a 
new trial, without the queftion of law having been much 
Jifcuffed, — L(vd Mansfield, however, faid, that where ^hcrc there it a 
fherc is a contingency in the voyage, tlie riik may be di- contingency in 

• I t rr« 1 r 11 «• • the Voyage, thc 

vided. That the reaion why there are not two policies riik may be di- 
in fuch cafes was, tliat the ritk. " atj' is capable of exaA ^'^^^' 
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computation. He faid the former cafes upon this point 
were contradifiory. 

In the fame term iii which this laft cafe came before 
the court of King's Bench, the following cafe alfo came be- 
fore that court : And though the judges there feem to have 
laid great ftrefs on the ufage found by the jury, to return 
the premium, dedu£ting onehdlf per cent, upon infurances, 
at and from JamaicMy with a warranty to depart with 
convoy, or to fail on or before a certain day, and the 
warranty is not complied with \ and though it is diftin- 
guiflied from the cafe of Meyer v. Gregfon on this ground ; 
yet it cannot be denied that the authority of the cafe of 
Meyer v. Gregfon^ is greatly (haken by the cafe I allude to. 
GocMif are in- That was the cafe of an infurance on goods, *< At and 

from Jamauli9 " from Jamaica to London^ warranted to depart with con- 
Lcniion,wzT' « yov* for thc vovage, and to fail on or before the firft 

ranted to depart '* . r 

wiih convoy be- « of Auguft^ at a premium of 12 gumeas per cent. — . 

X'lJ^'^The '^^ **P ^'^^^^ ^^^^ Jamaica to London on the 31ft of 
ihip faiu before July^ but without any convoy, whereby the underwriters 
without' convoy, became difcharged from the remaining rifle. — An adion 
rtiat^ fuXcafe'i ^^* brought foT a rctum of premium.— The jury found 
the premium a verdi£t for the plaintiff fubjed to the opinion of the 
deduaingi/>rr' court ou the abovc fa£is; in addition to which, they 
tent, for the riik fQUjjj € that it was the couftant and invariable ufage it 

«/. The in- o 

fured (hail reco- < infurances, at and from Jamaica to London^ warranted 
©rhia premium. * ^0 depart with convoy^ or, to fail on or before a certain day^ to 

< return the premium, dedufting* one half per cent, if the 

H/k/ikStisG. *fliip failed without convoy, or after the day prefcribed.' 
111. MS. —Upon this cafe, the court determined that the plaintiff 

was entitled to recover according to the ufage proved.—^ 

■ 

Lord Mansfield faid, — " The law is clear, that if the riflt 
be commenced, there (hall be no return of premium. 
Hence queftions arife of difHnB rilks, infured by one po- 
licy. My ojrinion has been to divide the riiks. I am 
aware that there are great difficulties in the way of appor- 
tionments, and therefore the court has always leaned 
againft them. But where an exprefs ufage is found by 
the jury, the difficulty is cured." — MrT Jufticc Butter 
faid 5 — " The counfel for the defendant did right to make 

the (^hicf qucftioD, whether any evidence of this ufage 

ought 
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ought to hare been received* In mercantile cafes, from 
Liord Ho/t*s time, and in policies of infurance in parti- 
cular^ a great latitude of conftniftion, as to ulage, has 
been admitted. By ufage^ places come within the po- 
lacy^ which are not within the words: Ufage explamsy 
and even controls the policy. The ufage here found by 
the jury is univerfal; and though, in fome cafes, one • 
half per cent, is a (mall premium for the rifle at ; yet the 
underwriters are aware that it is fo, and no inconvenience 
can refult from it. In Meyer v. Gregfon, no ufage was 
found.^' 

But if the riflt be entire, and be once commenced, it But if the rHk 
is a general rule that there (hall be no return of premium, once commen- 
And the fliortnefs of the time when the thing infurcd was ^^^' ^^^^ ****" 

^ be BO retura. 

put in rilk affords no ground for a return of any part of 
the premium; which becomes the abfolute property of 
the infurer, the moment the rifle commences, though it 
fliould ceafe the moment after. This is one of the fa- 
vourable circumftances which compenfate the infurer for 
the accidents to which he is expofed. It is impoflible to 
apportion the premium to the duration of the rifle, which 
may be greater in the firft hour than in the reft of the 
voyage {a). Therefore if the fliip get under weigh and 
(ail on the voyage infured, the premitmi is acquired, 
though flbe return the fame inftant and wholly abandon 
the voyage. So if the fhip deviate from the voyage in- 
fured the next hour after flie fails ; though this difcharges 
the infurers, yet, the rifle having been commenced, there 
fliall be no apportionment, or return of any part of the 
premium in refped of the diminution of the rifle. — The 
following cafe will ihew that though the vopge be to 
fevsral different places, and confift of feveral different 
diftin^i parts} yet, if in izGt it be one entire ri/ky for 
9W entire prer^m, and not feveral diftinft riiks, there 
fhall be no apportionment or return of the premium on 
SKTOOunt of any contingency which puts an end to the 

(a) Vid. Emerii, torn, i, p. 6z, 63. Potbier, h. t. a. 

contraft 
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contca^i before the commencement .of any part of die 

yeyage infured (a). 
A (h'p is in- An infuTance was made on a French (hip and her cargo^ 

from J. to B. '^ At and from HmJUur to the coaft of Angola^ during 

a"i"^and'fT«m ** ^^ ^^1 *"^ ^^^ *^^» ^ ^"^ ^^ thence to her 
iiicnce to her cc pQ^ or ports of difchargc in &. Domingo \ and at and 

at*6'.°anci at and ** ffom St. DomttTgo back to HonJUuT^ at a premium of 
!7» ^Thrihi ^"^ " ^^^^" ^^ fif/i/."— The Ihip failed to Angola^ and from 
is taken before thcncc, after ftaying fome time there, to the Weft Indies, 
Tnerr'ihaii be On hcr Way from Angola^ flic put into Cajmnr, on the 
no return of ^^^f^ ^f ^,,,^/^j and from thcnce went to Martimco, 

premium for the ' 

voyage from c. confcflcdly out of thc courfc to St. Domingo, where the 
one entire riik"' Captain was obliged to diipofe of his cargo. The (hip 
aii.i on» voy age, (^{^q^ f^f Honfleur\ but was taken by a privateer on her 

Bermon v. iVood- voyagc thithcr. As the deviation difcharged the under- 
ri.t^e. Qjg.,s . .^^j^g^g £^^jj^ ^j^^ j^£jj^ ^g Qjjjy qucftion was, whether 

there fliould be a return of part of the premium. On 
the part of the plaintiff it was contended, that the voy- 
age infured conCfted of three difiind parts or voyages -, 
viz. from Honfleur to Angola, from Angola to St. Domingo, 
and from St. Domingo to Honfleur \ and that, as this laft 
voyage had never been commenced, the premium ought 
to be apportioned, and the part of it returned which was 
paid to infure the riflt from St. Domingo to Hofifteur.--^ 
But the jury, upon that point, were clear that there ought 
to be no return. — ^Lord Mansfield, who tried the caufe, 
upon turning tlie queftion in his mind, entertained fome 
doubts upon it, and defired that a new trial might be 
moved for upon that ground. — ^This being done^ the 
court, upon great confideration, determined that this was 
one voyage, and one entire rifki and that there couldi be' 
no return of premium. — Lord Mansfield, in delivering thc^ 
opinion of the court on this point, faid ; — ^' On the fulled. 



tkm 



{a) By the ordinance of Louh XlV. h. t. att. 6, if an in- 
furance be made on the outwaid and homeward voyage^ at as 
(Dtire premium, and the ihIp anive at her outward port of dcf- 
tination, but never returns, the infurer (haU return one third of 
the premium. 

con- 
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confidention, and after kK>king into all the cafes^ (though 
my opinion has fluduated), wc are now all clearly of 
opinion that there ou^t not to be any return. The quef- 
tion depends upon this : Whether the policy be upon one 
entire riflL <m one voyage, or whether it is to be fplit into 
fix difierent riflis \ for by fplitting the words^ and taking 
at^ zvAJiromi feparately, it will make fix. The princi- 
ples are clear.. When the riik has never begun, there 
muft be a return of premium y and if the .voyages in 
this cafe are diftinA, the voyage from St. Domingo to 
Honflcur never began. On the other hand, if the rifk 
has once begun, you cannot fever it, and apportion the 
premium. In an infurance upon a life, with tlie com- 
mon exception of fuicide and the hands of jti/iice; if tlie 
party commit fuicide, or be executed in twenty-four 
hours, there ihall be no return. The cafe is the fame if 
a voyage infured be once begun. Is this one entire rifk ? Th« premium 
The infured and infurers confider the premium as an en- proof that the 
tire fum for the whole, without divifion. — It is eftimat^d "^ " *^"**'^ 
on the whole at eleven per cent,, and which is extremely 
material, there is no where any contingency, at any pe-r 
riod, out or home, mentioned in the policy, which hap^ 
pening, or not happening, is to put an end to the in- 
furance. The argument muft be, that if the fliip had 
been taken between Honjleur and Angola^ there muft 
have been a return. By an implied warranty, every fhip 
muft be fea-worthy when ihe fails on the voyage infured j 
but {he is not neceflarily to continue fo throughout the 
voyage 5 fo that, if this be one entire voyage, if the (hip 
was fea-worthy ^hen flie left Honjleur^ the underwriters 
would have been liable though {he had not been fo at 
AngtJa^ &c, but according to the conftruftion contended 
for on the part of the plaintiflF, {he muft have been feh- 
worthy, not only at her departure from Honjteur^ but 
alfo when {he failed from Angolay and v^icn ihe failed 
from 5/. Doniingo. The cafes of Steven/on v. Snow (a), 
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When the in- 
furance is for a 
ttrmy and the 
premium is en- 
lire, if the riik 
be begun, there 
Ih^H be no re- 
turn* 

A fliip, infured 
for 12 monthf 
and warrAnied 
free from cap- 
ture, is capo 
tured within two 
months. — 
There flull be 
00 return for 
the refidue of 
the time. 

T\ rie V. Flitcktr^ 
C»w^. 666. 



ihd iSortJ y. Nutt{a)y were quite different from this. 
They depended on this, that there was a contingeney 
fpeciiied in the policy, upon the not happenmg of which 
the infiirance would ceafe. In Stevenfin v. Sturtvy it de« 
pended on the contingency of the fliip failing with con- 
voy f^-om Portfmmthy whether there ihould be an infur- 
ance from that place or not. This necefiarily divided the 
riik and made two voyages. In Bond v. Nutt^ it was 
held that there were two riiks upon the fame principle. 
** At Jamaica^*' was one. The other, viz. ** From Ja- 
maica" depended -on the contingency of the (hip having 
failed ** on or before thefirji of Auguft.** That was a con- 
dition precedent to the infurance on the voyage ^m fa^ 
maica to London.' The two cafes of Tyre v. Fletcher^ 
and Loraine v. Thomlinfony are very ftrong ; for, if you 
could apportion the premium in any cafe, it would be in 
infurances on time." 

So, where the infurance is for a term fpecified in the 
policy, and for one entire premium \ if the ri(k be begun^ 
and an event happen immediately after which determine* 
the contradi, there fliall be no return of premium. 

Thus: — A fhip was infured, << At and from London^ 
<« to any port or place wherefocver or whatfoever, for 
^^ twelve months^ from the 19th of Auguft 1776, war- 
" ranted free from capture or feizure by the Americans J* 
The premium was 9 1. per cent. — ^The Ihip was taken by 
an American privateer, about two months after flie failed. 
—The infured brought an a&ion to recover a proportion 
of the premium for the refidue of the time.-^The court 
determined that the riik was entire \ and, having been 
once begun, there could be no return of any part of the 
premium. — Lord Mansfield faid, — " This cafe is (tript 
of every authority. There is no cafe, or prafUce, in 
point ; and therefore we muft argue from general prin- 
ciples applicable to policies of infurance. And I take it, 
there are two general rules eftabliihed, applicable to this 
queftion. The fitft is, that where the riik has not been 
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run» whether this be owing to the fault, pleafurei or willy 
of the infured, or to any other caufe, the premium (hall 
be^ returned ; becaufe a policy of infurance is a contra^ 
of indemnity; the underwriter receives a premium for 
running the rifk of indemnifying the infured; and, to 
whatever caufe it be owing, if he does not run the riik| 
the confideration, for which the premium was put into 
his hands, fails, and therefore he ought to return it 
Another rule is, that if the riik has once commenced, 
there ihall be no apportionment or return of premium 
afterwards : For though the premium is eftimated, and the 
jiik depends upon the nature and length of the voyage ; 
yet, if it was commenced, though it be only for 24 hours 
or lefs, the rifle is run; the contraft is for the entire rifk; 
and no part of the conCderation (hall be returned ; and 
yet it is as eafy to apportion for the Icngtfi of the voyage, 
as it is for the tiitie. If a fhip had been infured to the 
Eaft Indies, agreeably to the terms of the policy in this 
cafe, and had been taken 24 hours after the rifle was be* 
gun, by an American captor, there is not a colour to fay 
that there fliould have been a return of premium. So 
much, then, is clear ; and indeed perfe£kly agreeable to 
die grouild of determination in Steven/on v. Snow {a)m 
For, in that cafe, the intention of the parties, the nature 
of the contrad, the confequences of it, fpoke manifeftly 
two infurances, and a divifion between themt The firft 
objed of the' infurance was from London to Halifax : But if 
the (hip did not depart from Portfmoutb with the convoy 
fpecified, then there was to be no contra^ from Portf' 
mouth to Halifax, The parties, then, have faid, << We 
^< make a contrail from London to Halifax \ but, on a cer- 
<^ tain contingency, it fhall only be a contrad from Lon^ 
•• don to PortfmouthJ^ That contingency not happening, 
reduces it, in fad, to a contra£): from London to Porif- 
fHottth only. The whole argument turned upon that dif^ 
tin£feion, and all the judges, in delivering their opinion^ 
lay the ftrefs upon the cbntrad comprifing two diftin^ 
oonditionSf and confidering the voyage as being, in hOt, 
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If .1 man*s life 
lie inCurcd fur 
12 m(iiilh<>, wiih 
9n cxcej'iion of 
fuicKlc, and he 
kill himiclf rhc 
7%rxt day ; ihcre 
lh.iM be no rc- 

tUiU. 



If in in fun nee 
be * Mt and from f* 
f'ouided ihf Ihip 
uiH on or before 
fuch \ d«y :— ' 
Whether en is be 
two riiks or on* 
]y one cutiit 
u9l. 
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two voyages: And this was the.ciitiiuMewayOf coiffid^r^ 
ing it ; for though it was at firft confelidated by the par- 
ties, there was a defeasance afttrwards, though not in 
words. I think Mr. Jufticc Wilrmt put it particularly art 
that ground; but that was the opinion of the court. 
There was an ufage alfo found by the jury m diat cafe, 
that it was cttftomarj to return a proportionable part of 
the premium in fuch cafes, but they cottid not fay nuAat 
part. The court rejeStd this, as a Toid ttfogCi for the 
uncertainty; but they argue from it, that there being 
fuch a cuilom, plainly fliewed the general feiife of the 
merchants, as to the propriety of returning a part of the 
premium in fuch cafes : And there can be no doubt of 
the reafonablcnefs of the thing. There has been an in- 
(lance put where the meafure is by titruy which feems to 
me to be very flrong, and appofite to the prefent cafe j 
and that is, an infurance upon a man's life for twelve 
montlis : There can be no doubt but the rifk there is con- 
ftituted by the meafure of time, and depends entirely 
npon it ; for the infured would demand double the pre- 
mium for two years that he would take to infure'the fame 
life for one year only. In fuch policies there is a general 
exception againft fuicide. — ^If the perfon put an end to 
his life the next day, or a month after, or at any other 
period within the twelve months, there never was an idea 
that part of the premium ihould be returned. A cafe of 
general pradice was put by Mr. Dunning^ where the 
words of the policy are, ** At and from provided the fliip 
« fails on or before the firft of Auguft {a) ; and Mr. Wallace 
confiders, in that cafe, that the whole policy would de- 
pend upon the fiiip's failing before tlie ilated day. I do 



{a) It muft be owned that the cafe thus put fias much of 
fubdety in it. One part of it feems repugoant to the other. 
Mr. WaUace appears to have given it the bell anfwer it would 
admit of. The word provided makes the failing on or before 
the firfl of Avgufi^ condition upon which the contract it to take 
effeift ; and if this be fo, the word ^^ ^" in the policy is quite 
nugatory. 
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Bot du6k fo* On the contrary^ I thinl/ with Mr. Dtm* 
mingf that caunot be. A iofs in port, before the day a)^^ 
pointed for the (hip's departure, can never be coupled 
'With a contingency after the day : But if a queftion were 
to arifc about it, as at prefent advifed, I fhould incline to 
he of opinion, that it would fall within the reaibning of 
Stevenjon v. Snawi and that there were two parts, ot 
<u>h£ra£b, of infurance^ with diftin£l conditions: The 
^r/t is, * I infure the fhip in port, provided (he be loft: 
^ before the firft of Jugu/l :' And,/econd/y ; < If ihe fliould 
< not be loft in port, I infure her then, during her voy-« 
f age, from the firft of Aupfjij till fhe reach the port 

* fpecified in the policy.' The lo{s in port znuft happen, 
before the riik upon the voyage could commence; and 
viV^ njerja^ the rifk in port muft ceafe the moment the 
riik upon the voyage began (a).-^Let us fee, then» what 
the agireement of the parties is, in the prefent cafe« 
They might have infured from two months to two months; 
or in any lefs or greater proportion, if they had thought 
proper fo to do : But the fa£l is, that they have made no 
divifion efHme at all ; but the contrad entered into was one 
entire contra£l from the 19th of Auguft 1776, to the 19th 
of Augufi 1777 ; which is the fkme as if it had been ez^^ 
prefsly laid by the %nfured\ * If you, the underwriter, 
' will infure me for 11 months, I will give you an entire 

* fum; but I will not have any apportionment. '^-Tho 
ihip fails, and the underwriter runs the rifk for tmoo moftths;. 
tkQ part of the premium, then, {hall be retiumed.-^! caxi- 
not fay, if there had been a recapture before theexpira- 
ration of the 12 months, that the policy would not have 
revived." 

In the foregoing cafe Lord ManfJUld intimated an Even If tV.c ore- 
opinion that where the premium is entire, it is one proof ™>""» ^«»f * y«»^ 

. * * * be computed at 

-- - fi much per 

viontAf yct» he- 

(a) This extrajudicial opinion, fecms to have been rather halllly ij^,*„^™i' '""' 
delivered, or perhaps, not very accurately reported. See the cafe monthly iufur. 
of Meyer v. Gregfon, fup. 567. wbich feems to be nearly the ■"**• 
ca£e put by Mr. Dunning^ and in which Lord MantfieU and the 
reft of the judges of the Kmg*4 Bench decided that there (hoold 
be ao return of 'premium* 
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that the rilk is meant to be entire. In the foHowirtg cafe; 
the court of King^s Btncb carried this idea ftill farther,, 
and decided that if, upon an infurance for a year, a grofa 
premium be given \ but it is expreffed in the policy to be 
atfo much per cent.* per month; this (hall be deemed only a 
mode of computing the grofs fum, and does not make 
the contraft a monthly infurance. 
A ftiip infured An infoTance was made on a (hip againft capture only, 
fo^'72^2nth', fir ttvilve months, in the coafting trade. The plaintiff 
uhjiinmfii^m underwrote 2X5q1. In the body of the policy it was 

within iwo ' 1 r , . 1 1 

moxxxnu The ftated, « That the iiifurers confeffed thcmfelves paid the 
^^rTJLTanV « confiderati^n due to them by the infured, at and after 
expreffed i« the ^ ^^^ ^^^^ ^r. j.- g p^ ^^„/, p^y month '^ At the bottom 

ptiicy to be at j j r ^ ^ 

Che MIC of 15$. oppofite the plaintiff's fubfcription, was written, ''Fre- 
{hcrr&*ii be no « mium received the 15th of March I779;,'' and on die 
rcmni of pre- ^^^ ^^g indorfcd,— " NewcaflU 15th March 1779, Mr. 

""'""' «c y. /5. ThomHnJon^ on his (hip Chollerfrfd^ himfclf 

Lt^nine v. T&w- (c maftcTj fir ttvelvc months, in the coafting trade,: at and 
J^J"' ^*^' f< between i«/A and the IJIe of Wight^ beginning the 

^< 13th of March i779j and ending the 12th of March 
4€ i78o.'^-^Tbe premium was, in fad:, not paid, it be- 
ing the ufagc in Neivca/lle not to pay.the^emiunis at the 
'time of making infurances, but at certain .times after- 
wards.- — The fhip was Icjl in ajlorm witliin the firft two 
months •, and the infured tendered the .underwriter 3 1. 
as the premium for two months.-r-Thc undeniirritcT 
brought Iiis a£lion againft the infured to recover the whole 
.premium of 18 1. The defendant pleaded the tender and 
-paid the 3 1. into court. — ^The jury found a verdiA for 
.jtbe plaintiff for the remaining 15 1. fubjqfk to the c^unioa 
of the <:ourt, whether he was entitled to his whole pxibt- 
mium, of only to the 3I. tendered, upon a cafe which^ 
in fubftance, ibted the above fa£ls.— The -court welt 
.clearlv.of opinion that the plaintiff was entitled -to reco- 
ver the whole premium. — Lord Mamfield faid,~^* Thia is 
St mere queftion of conftru£lion, on the face of the uv- 
ftriuncnt, and therefore, parol evidence 9ught not tp 
- - have been admitted to explain it. It is an infurance for 

1 2 months, for one grols fum of 1 8 1. They have cal- 
culated this fum to be at the rate of i^s» pet month. 

But 
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^ut vhat wgs t6 be paid down ? Not 15 8- for the firl 
xnonth) and fo from month to month;* but 18I. at once. 
Two cafes h^vc been mentioned. Stevenf:,n v. Sftou (^), 
was decided ,on the ground of there being two voyage§. 
^Tyrie v. Fletcher {b)^ n direftly in point againft the deferi- 
dant." He then repeated the two rules laid down by him- 
self in tliis lail cafe. 



r 

Sefl:. 3, 
Upm the Performance offome Stipulation. 

IT is jErequently agreed between the parties that, upon if p^mofihe 

the happening of certain events^ or the performance of ccr.- bg^rTtm-n a ^**- 

tain ftipulationSf the infured fhall return a part of the on the ptrform- 

premium; and claufes to this effe^ are often inferted in the fiipuiariofi"this 

policy. If, in fuch cafe, die event have happened, or the ^^ Xy^i^^^ 

thing jlipulated have been performed, the* infured i^iall ^e rurcr be obliged. 

entitled to the return of premium agreed upon, eyfen JX'"?'"'^ 
ihoit^ the infuoer be obliged to pay a partial lofs. 

Thus:r»An infurance was made,— << At and &om ax^y Goods are in- 

« port or ports in Grenada to LcnJan, on any (hip or (hips \'^l^^ gZI^Z 

^ that fhall fail on or between the firft of May^ and the London, at 18 

<* nrfl of Augtf/t 1778, at 18 gmneas per cent, to return « 10 return 8 

« 81. pet cent, if fails from any of the Weft India iflahds, !« ^i/w^h^L- 

^ with convoy for the voyage, and arrives." — At the hot- || ^^'X *"<* ar- 

tom of the policy there was written z declaration that it was arrival onhe 

onfugars, (the mufcovado valued at 20 1. perbog{hea4) m'ifanr'^i'nd t?t 

for account of L. Q^j^— The fliip failed with convoy within ^'P *»aving 

the time liinitted, having 51 hogfheads of mufcova:do voy, the infuied 

^ fugars on board belonging to L. CL She arrived fafe in [etuJn o^'^s L* 

' the Downs, vfhtrt the. convoy left her as ufual. She *f- />*'' <•f»^ on the 

terwards ftruck on a fand bank near Margate, and 11 of notwirnflandin^ 

' Ae 51 cafks of fugar were waflied overboard, and the t.7thcJoodf 
reft damaged. The fliip was afterwards got off, and ar- — >— r- 

^ lived fafe in the port of Londcn. The fugars favcd wire ^f'^^.^/J!. 

(«) Sup. 5.65.— (*) Sup. 574. 

pp 2 -^ takes 
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taken out at Margate \ and after undergoing a fort of 
cure by a perfon fent from town for that purpofcj they 
were carried to London in other vefiels^ and the 40 hogf- 
heads being fold, produced 340 1. inftead of 800 1. their 
% valuation in the policy. — An a<Slion was brought againft 
the uhderwriters for a return of premium. —The defen- 
dant paid into court 8 1. per cent, on 340 1. The plaintifl^ 
inGiled that they were entitled to have 8 1, per cent, alfo 
returned on the valued price of the 1 1 hogfheads of fugar, 
which were loft, and on the difference between what the 
remaining 40 hogflieads produced, and their valued price. 
•~At the trial, before Lord Mansfield^ the plaintiffs had 
a verdi£t for their whole demand. — Upon a motion for 
a new trial the principal queftion was upon the cStSi of 
the word ** arrives*'^ — ^For the plaintiff it was infifted 
that this word related only to the arrival of thcjbip. 
That, in policies of this fort, the intention is, that the 
' underwriters {hall take tl^ war rifk upon diemfclves ; 
but that, if the vcffcl be proteded by convoy from tha 
rijky and a^hially arrives, they thai! then return as much 
of the premium as was neceffary to cover it. — On the 
other fide, it -was contended, tint as the words of the po- 
licy muft be applied to the fubje£b matter c^ the mfiiranefe, 
which in this cafe was on the goods, not on theihip, Ac 
return of premium could, at moft, be only On the value 
of the fugars whic^h aAually came to London \ wheieas, 

• if the defendant muft pay the valued amoual of the (u- 
gars loft, and the difference between die valued price and 

, the adual produce of the fugars faved» and ^alib return 

81. per cent, upon the whol<;, the infured would be con- 
fiderable gainers by the lofs. — ^The court determined that 
the 'arrival of \htjbip was what was meant by thic poHcy \ 

• and that, the plaintiff was entitled to a return of full 8 1. 
per cent, on the fum infured^ notwithftanding the paitial 

•Why tt ij fortie- lofg on the goods. — ^Lord Mansfield^ after obfervinfr how 

times provided - . . .^ .. -^ 

thatap.Koftbe very mattentive thole who introduce additional claufes 
V^Z^t ^^o Iw^Jicies are to their import, faid ;— « I do ^ot doubt, 
C4fcthcfliip however, how we are to conftrue ^is policv. Danecrs 

Cuili with con- r-j.r ^\. r • .i^ 

^y, of the lea are the fame m peace and w» : But war in- 

troduces hazards of another fort, depending on a rarietj 
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of circumllances : fome known, othets not, for which 

an additional premium muft be paid. Thofe hazards are 

diminifhed by the proteftion of convoy ; and if the in- 

fuied will warrant a departure with convoy^ there is a 

diminution of the additional premium. If the infured 

will not warrant a departure with convoy, he pays the 

full premium; and in that cafe, the underwriter fays: 

** If it turn out that the (hip do depart with con- 

•• voy, I will return part of the premium." But a Ihip 

may fail with convoy and be feparated from it by a ftorm, 

or other accident, in a day or two, and lofe its protec- , 

tion. On a warranty to fail with cofivoy, that would not 

be a breach of the condition : But, to guard againfi that, 

the infured adds, in policies of the preient fort j *• The 

" {hip muft not only fail with convoy, but fhc muft arrive^ 

*« to entitle you to the return.'* The words, ** and or- The words "«»*/ 

« rives'* do not mean that the fliip fliall arrive in the Com- ^'^JT''*' \" *^* 

* • p<»licy only 

pany of the convoy ; but only that flie herfelf fliall arrive* »««»« t^ai the 
If flie doj that fliews, either that flie had convoy the g^ds, (hall v 
whole way, or did not want it. But, in the itipulation '^^^' 
for the return of premium, no regard is had by.the par- . 
ties to the condition of the goods, on the arrival of the 
ihip. . The conftrudiion contended for by the defendant is 
adding a eommmt longer than the tepct* If it had been me^ant 
that no return fliould be made, unlefs all the goods ar- 
rived fafe, they would have faid ; « If the (hip arrive 

. <* Hvitb all tbi goodsy or, fafely with all the goods.'* The 
total or partial lols of the goods was the fubje£t of 
the indemnity^ and muft be paid for by the undervmter. 

. But^ as to the return of the additional premiimi ; whe- 
ther the goods arrive fafe or not, makes no part of the 
queftioB. llie iingie principle which governs is, that, 

jvol the events that have happened^ the war rilk ]ia$ been 

•, rated too high." 

So, where an infuranc^ was made on die freight of the. The iofurer on a 
ihip Jackfon^ << At and JFrom Janmca to London^ vrar- retam p^rt of 

' f ranged to fail on or before the a6th of Jvly 1796, with m^/JJ^JJ"" 
^' convoy for the vopge» at the rate of 10 goiaeas/rr cM. faiu with con- 

* voy aod «r- 

» P 3 , *^tO riwi."^Th« . 

iliip having 



4*> 
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failed with con- «^ rBtufn 2 1. per Cent, if (he failed on or before the 
l^?5,mur*a'rha'!! « ift of ^tf/^ 1796, and arrived."— Afterwards, by a 
tC h thrjhi"' memorandum indorfed on the policy > 15th Augifi 1796, 
bcnj captured and (igned by the underwriters, it was agreed, in con- 
thc undeil^fcrs fidcTation of 10 guincas per cent, additional premium, 
were obliged lo t^^t thc Warranty of failing with convoy (hould be an- 

nulled, and the defendant undertook to return \o\. per 

I^nert V. ^td^ ^'^^- " 'f the Jbip failed Hvith^mvoyand arrived:' Thc (hip 
ir*'i,7T. R. failed from Jamaica on the 26th of July^ with convoy, 

but feparatcd in bad weather, and was captured on the 2<Jth 
of O^ober, recaptured on thc 5 th of N(n>embery and carried 
into Corky where (he was delivered up to thc owners, on 
paying 9 1. 14 s. 7 d. per cent, for falvage. She afterwards 
arrived at the port of London with her cargo. — In an ac- 
tion on thc policy, with counts for a return of premium, 
the defendant paid into court 19I. 9s. ad. the amount 
of thc falvage on 200 U his fubfcription. — The plaintiiTs 
obtained a verdid for the premium, and, upon a modbn 
to fet it afide, the court determined that according to die 
true conftru^ion of the memorandum,- the infured in 
this cafe A^as entitled to the return of premium there 
ftipulated. — Lord Kenyon faid,— " I agree with the defen- 
dant's counfel, that every arrival of the (hip at hfer port 
of deftination, would not be an arrival within the fair 
conftruftion of the memorandum j fuch, for inftance, 
as an arrival in the pofTeflion of an enemy at a neutral 
portj or an arrival at her port in England^ as the 
property of other perfons after a capture. But,- in order 
to fatisfy the memorandum, it fhould be an arrival at 
the dcftmed port*, in the courfe of the voyage j and, in this 
cafe, the fhip did arrive at the port of London^ in thc 
courfe of her voyage. It is now too late to controvert 
the authority of Hamilton v. Mendezy even if we were 
difpofed fo tadoj which I am not, where it was holden* 
that though ,thc infured may abandon, on hearing of a 
capture, yet if they do not abandon, and the (hip be 
afterwards recaptured, it muft be confidered t»-if flic 
had 1.. vcr been out of -the poffeffion bf the owners. It 
is 1 8 years £nce the ca^e of Simond v. Boydell {a) was 

decided. 
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decided. That cafe muft be well known in the com- 
mercial world ; and if the parties in this cafe had- in«k 
tended to nfake an agreement di€erent from that which 
the words ufed in this memorandum knpor^ they would 
have added, after « arrived^* die words ^^Jafelyftom tfk 
«* enemy'' or ftfme others to that e0eA. But the wordft 
here ufed are not equivocal^ and we ought not to depart 
from them. It would be attended widi great mifchief 
and inconvenience if, in conftming cohtra£ts of. this 
kind, we were not to decide according to the vi^ords ufed 
by the contrafting parties. On the grammatical con- 
ilrudion of the words, which is the fafeft rule to go 
by, I am of opinion that the verdi£l ought not to be fet 
afide." 

A (hip IS infured at 12 guineas j^r^/if. to return 61. irtheinfured 
if (he fail yath convoy from the coaft of Portt^al and remmof^pw-* 
arrive. She fails under convoy from Oporh ht Lifion^ fhi"™an^r** 
iKrhere the whole trade bound for England were to ren* convoy from the 
d^zvous, in order to fail together from thence. The ^arn^eThi 
<faip8 going fiK>m Oporto to LifiaH being difperfed in a ^'" l'^ VI''V^ 
gale of wiridj* the ibip infiired nn for England and ar* ihip fail with 



lived.— It w» determined that thb faSHng with convoy ^^lll^^/folx^^, 
fnAA Opcm (or Li fim was a faiMna with convoy from to join another 

«*-«•. ^ -. ^-i* ■ ^* convoy there. 

the coaft of Portugul, fo as to estMk mm muited 10 61. . 

per cent, return of premium. "f?!? i* 5^' 

III. SofiaSy. 



SefiL 4. 

I a 

Cftbe DeduSim of one-hamper Cent. up0n a Return 

of Premium. 

AS the infurer can never^ by his own zSt, difcharge hitai* 
felf from the contra£l, it feems but reafonable that» 
where the infured thinks proper to put a ftop to the ad- 
venture, and prevent the riik from ever commencing^ 



(•) Sop. 579- 

s 
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he (hould make fome compenfation to the infoier for lu$ 
trouble and difappointment ; it is therefore the general cuf«> 
^ torn in all the maritime countries of Europe^ to allow him to 
retain one half per cent. [a). — ^This the French denomir 
n^tc dreit de Jignature. Pothier{h) thinks it is given to 
coippenfate the infurer for the lofs he fuftains by the non* 
performance of the contra£^j by the z(k of the infured. 
Emerigpn {c) fays it is for his trouble in Cgningthe policy^ 
and making the proper entry in his books \ and this is 
the reafon given in Le Guidon (d). 

It is allowed to the infurers where the contract is void 
for fome radical defeA, provide^ this was unknown to him 
when he entered into the contrafl {e). But if he was in- 
formed of the fault, or muft haye known it before he fub- 
fcribed the policy ; as if he were to infure a fhip or goods 
when he knew of their fafe arrival, or feamen's wages^ or 
contraband goods, knowing them to be fuch, he could 
have no claim to this allowance {/). 

Pothier holds that if the contra£i become void, not by 
the.a{l of the infuredj but by fome cauie which he- could 
not prevent or control, the infurer fhall not be entitled 
to thehalf ^r f^ii^ {g)» — Emmgcnj on the contrary, main- 
tains that in all calks where the policy becomes void» 
«rithout any fraud on the part of die infurer^ he ihall 
have this allowance (£)• 



(a) Moiioy, b. 2, c. 7, J la,— (^) h. t. n. 181.-— (r) ToBi, 
2, p. 168. — (d) Ch. 2, art. 16.— (^) Ord. of Ani^»erp^ art. 
14, 2 Mag, 27.— (/) Valln on art. 10, 16, 17, h. t. Potlner, 
h. t. n. 183, Emerig. torn, 2, p. 169.— (^) Potiier^ h. t. n. 
181.— ('A) Emerig. torn. 2, p. 169. Vid. Lt Guidon, ch. 2, 
ait. 16, ord. o( Jmft. art. 22. ord. oi Antwerp^ art. 16, 2 Mag, 
27, 28^ 
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G H A P. XVII. 

Of tb^ Proceedings in Anions en Policies of 

Infurance. 

IN treating of a£tiont on policies of infurance we will 
* • * . 

inquire, 

I. In what courts they may be brought j 
a. Of the declaration ; 

3. Of the plea, and bringing money into courts 

4. Of the confolidation rule^ 
. j;. Of tfee triaL 

/ Sea. I. 

In what Courts Ailions on Policies of Infurance 
, may be brought. 

Infurance being a marine contrad, the law which re- The cowtt of 
^late^ it, is confidctcd, in moft of the commercial ftates JalTe^h? Ibte 
4)f Europe^ aea branch of marine law, and therefore^ wh^re jurifdidion in 
-no commercial tribunal is eftabltflied, queftions arifing annct. 
upon this contrad, generally belong to the jurifcfi&ion 
of the'courfs of admiralty {a). But I do not find that 
courts of admiralty have ever had jurifdiaion in queftions 
of infurance in this coimtry {b). In a former part of this 
work(r) I took occafion to obferve, that although the 
modes of adminiftering juftice in our courts of coih- 
mon law, are fo well futted to the inveftigation and de» 
cifion of all commercial queftions ; yet, that it was not 
till towards the end of Queen Elizabeth*^ ragn, that ac- 
tions upon policies of infurance began to be brought ia 
tibe jQpufts of fFeflmin/ler \ and that the legiflature, ^vea 
then, conceiving that queftions upon this contraft oughc 
not to be litigated in thofe courtSi being governed by cer« 



T**- 



[a) Vid. Emerig. 1. 1; p. 3I9«— (3) For this confult ZouA 
on the jurifdi&lon of the adinitalty.— (c) Sup. 24. 

^^..^ tain 
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taki rules utdcnown to the common law, ereded a court 
for the fole purpofe of determining fuch caufes^ bat 
that, though the powers of xkk% courts were greatly en- 
larged in a fubfequent reign, yet, it foon fell into difufe, 
anrf the determintiti6n of aH que(!ions arifmg otit of this 
contra£t has long (ince exclufively belonged to the courts 
of common la^. 
Cbvrts of equity Courts of equity have no more jurifdiction in cafes of 
*ak*rm"(u«h infurance than.ia thofc of thi? pureft common law cog- 
^"^^ nizance. They do, indeed, fometimes, in cafes of infu- 

rance, as in aB other cafes, interpofe their authority for 
the adrancement of jullice. That court will compel a 
truftee to permit his na'fne to be ufed by the cetm que 
trufi in an a£lion on a policy of infurance {a) \ it will 
jflue commiflions for the examination of witnefles refiding 
abroad, or out of the jurKHdion of the court, and grant 
hijunflions to ftay the proceedings at law till the return 
of fuch commiiBons (^) ; it will compel a party charged 
with fraud to make a full difcovery Upon oath of all cir- 
cqmftsiAces Within his knowledge which' may lead to a 
Akxmsti of the real fafts of the cafe % and deliver upi, 
- or permit an infpe£boil of, all' pdjpers and documents 
wbiA are material to the matters in' difpute. — But, ex- 
cept in fuch cafes, it has been folemnly detemuncd, that 
eotats of equity have' no jnrifdiflion in queftions of in- 
fur^Ace (r). 
TRc parties on. I^ >^7 ^ propcr^ in this frfacc, totaention, that&e 
mAy by agree- aothdrity of the fupremc courts of W^rmnfitf is- fo tra»- 
fiMir differences fccfidalit, that notjiing buC th^ exp^d words of an a£b 
Mi the'r^'aK ^^ Parliament can take away or abridge their jurifdi£lioa 
^**^Wia^ '***' j» any cstfe {i) $• and therefore a claufe inferted' in a po- 

fieyj that, iVi caft of any difpUte between the partiesi k 
StM. be i^fefred to afbitratioA^ id metely nugatory, for 



' au *. ' 



^—S. 



{a) Per Lord HarifuitU, 0\. i Ath. n^^^^{h) H. Qhatf 
y. Si^intif 2 Aii;, 359. — \c) B!. upoii demurrer in' Chancery^ - 
Md confirmed in the Houfe of Lords upon appeal^ Dt Gbfi^ 
T. Loni, AJfur.y Bro. Pari. Ca. 525 5 Per Lord HartNxnchy Ch. 
I M. 457.-t^ i ^-*wf. ^^ C. a**,, a Bur. 104s: ^ ' 

* i trithout 
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V .■ . ' . . '. • 

^vitHout it, the parties may, if they thuik proper, fubmif 

their difFerences to arbitration ; and with it, neither can 
compel the* other to do fo ; for the agreement of the par- 
ties cannot ouft the fupreme courts of their jurifdic- 
tion {a). If, indeed, an award be aftually made;, it will 
be a bar to an a&ion j or if the parties have fubmitted 
tKeir differences to arbitration, and the reference be ftiQ 
d'ependin'g, that, perhalps, may alfo be a bar(^). 



Sea. 2. 

Of the Declaration. 

THE common pblicy of infnrancc, fuWcribed by pri- Special sjjimgftt^ 
▼ate underwriters, being only a written undertaking, not I* **** ^^^ 
under leal, is but a fimple contraft, and therefore af- agwat private 
fumpfit is thtt proper form of aftion to be brought upon '•**^^"^' 
it, againft the underwriters. And as the aftion in fudi* 
cafe is founded on a particular and exprefs undertaking 
made upon a confideration, upon which the law would 
not, by neceffary implication, raife the promife fpeci- 
ficd in the policy, the plaintiff muft declare fpccially 
upon it. 
- In thitf, like every other cafe of fpecial affumj^, tKc Hcadi of A^ 
contra'^ muft be fet forth with precifioii j for any ma* <tociaiatioq. 
terial vi^iance or omiffibn will be fatal (f),— The de- 'S-' 
claratidn muft therefore recite the policy, (which is al* 
ledged to have been made according to the cuffom of 
mcfchafnte), with fuch warranties and ftipulatSons as may 
have been introduced into it, with an averment diat the 

dbfendttot had' notice of die policy It then allcdgesy 

that in confideration that the plaintiff had paid his prc^ 
mhim to the defendant, and had promifed to perform 
aU things on his part to, be done, the defendant pro- 
mifed ta become an infurcr for the fum fubfcribcd by 
hita, vfpon the terms mentioned in the policy, and that 

ta) R. mry.mm^, i /i^Vy. wo.-^^) Pc, Cur i »W 
1.9, M CL-r^; Va Cto. law bfkd. 10 J ^ 
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he would perform all things, on hb part, as to that 
fum \ and alfo that he had fubfcribed the policy as an 
infurcr for tVat fum. That the infured was, at the 
time of the infiirancci and at the time of the lofs> 
intereftcd in the'fliip or goods infurcd, to the amount of 
the value in the policy, if it be a valued one, or to die 
amount of the fums fubfcribed, if it be an open one. 
— It then ftates that the ftiip, &c. on a cert^n day wa$ 
in good fafety at her port of departure \ that (he failed 
on the voyage infured within the time mentioned m the 
policy, if a time be limited for her failing; and ^th 
convoy, if there be a warranty for her fo doing j — 
and it likewife avers an exad): compliance with every 
other warranty exprefled in the policy. — ^^ITie lofs is then 
ftated, which muft appear to have been occafioned by 
fpme of the perils infured againft; and this muft be 
ihewn with reafonable certainty, that the infurer may 
have notice of the cafe againft which he is to prepare 
his defence. — ^Notice to the defendant of this lofs, and 
a demand of the tun fubfcribed by him- are then averred. 
And laftly, the breach of the contraffe by the non-pay- 
ment of the fum fubfcribed by tlie defendant. 

This is the general outline of a declaration upon a 

common policy, fubfcribed by individual underwriters in 

•an ordinary cafe* When there are any particular cir- 

cumftances, it behoves the plaintiflFto be careful to adapt ^ 

CMntformo- his declaration to them. — It is ufual to add a count 

^i^ and re- ^^^ money had and received by the defendant to the 

plaintiff's ufe, to enable the plaintiff to recover back his 

premium, if, under all the circumftances, he (hould ap* 

pear to be entitled to that only. 

Ai»notfleeef- .'When a lofs has been adjufted, and the adjufiment 

ipealuy upon figncd by the infurer in the ufual maimer, the infured, 

sw adjiH^ment }„ order to xecpver this lofs, is not ob%ed to declare 

%wp it in evi* {pecially uppn the ^jufl^nenjt .as -.upon a. new co&traA | 

«|^rdcda^^ but may declare upon. the policy in the ^ufuaF maoner^ 

n^tQ^thcpoUcjr. and give the adjuftment in evidence, which^ as we 

' formerly obfcrvcd^rf^, is equivalent to an admiffion, 

{a) Sup. 54a. 

though 
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though not concluiive, of all, the h&s necefTary to he 
proved, to entitle the infured to recover Upon tHi po- 
licy ^o). 

The averment of intereft in the infured may be either The ixemKnt of 
general or fpecial. Under a general averment of interctt Stberg^ai<ir 
the plaintiff may give in evidence any intereft he may fpeci»«. 
have in the thing infured. But if the intereft be averred 
fpecially, it muft be proved as ftated. The general aver- 
ment Is, therefore, in moft cafes, to be preferred. Nor 
can I fee any neceffity for a fpecial averment, unlefs the 
queftion of intereft be the only ihatter in difpute be- 
tween the parties, and the plaintiff means to put this 
upon the record {b)» 

The general iiverment is fufEcient, not only as to the But the general 
thle at claim of the infured, but alfo as to the quantum ^^jent aot oni/ 
rf intereft. In affumpfit the plaintiff recovers damage* JuJ**j^,fo*J['tolhe 
according to the evidence, pro tanto \ and, therefore, if quantum o( in- 
he aver intereft. generally, in the entire thing infured, he 
fliall recover for the lofs in proportion to the quantum of 
intereft he proves {c). 

If the infurance be made in the name of an agent, Iftheinfwtnoe 
the a£tion may be brought either in his name or in the of an agenc» k 
name of the principal j and in either cafe it muft be ^j^^fc'^* 
averred that the policy was made in* the name of the ' 
agent, as agent, for the ufe of the principal, who is- 
averred to have been interefted in the ihip or goods 
infured, to the amount of the fum infured, or the value 
in the policy, 

In averring intereft in the infured, it is fufficient to In avMring tiie 
■ fliew it to have been in thofe who had the property at d^rtefllct*^ 
the time of moling the policy* — ^Therefore, where it was have been imbofe 

averred jn the declaration, that P. Maingy and N. Maingy^ pffty ac cbc liiae 

of 4B«kiiis tbs '. 

■ II, II II ■ I ■ I ■ inliiKMc*.' 

• (a) Per Loid Kenyon^ at N. ?• Rodgers v. Maylar, fup, 544, ^4rckmd^. ■• 
— (*) See the ca£e of Cramfford v. Htrnter^ fup. 85, where tbc J^'J^XV* 
iotcreft was fpedally averred, probably to bring the qiiefitoo of MsA. 1786, % 
' intereft* which, in that cafe, was a mere queftion of law, to ''*'-*«**^J^ 
' an immediate decifigo upon demorrcr.— (^) R. Sifrig y» £m$^ '^^ ** 
nett^ inf. 
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tmtil^ and at the time of tfuiking the pJtcy^ and alio at tlie 
time of the lofs, mrere intereiled m the goods jnentioxied in 
die policy ; and that the faid infurance was made for the 
faid P. M. and N. Af., «ind for their account. In the 
courfc of the caufc it appeared that Mr. Le ^t^rier had, 
fincc the policy wa$ eficcE^ed, become a partner vii^ 
P. M. and N. Af., and had taken a ^are of all .the 
ftock, including the goods injured* Upon this it was urged 
on the part o? the defendant, that the plaintiff ihould be 
Bonfuited ; for as Mr. Le M. was intereiled in die goods 
infured, tke averment of intercft in the dccl^r^on was 
difproved.,— But Mr. Juftiipe B^Her^ who tried t^c <;aufc» 
(aid, he thought the plaintiff ought not to be nonfuited ; 
for that Mr. Le M. was -not iut;ercftcd at the titpe cf 
nuikifig the />^^*;> to which die averment of intercft xf- 
lated, and the plainuff brought the a6lion for tbi^ who 
were interefted at the time. 

In this cafe it feems to have been taken {or^g;:^ted, 
diat if Mr. Le M, had been a part owner at the tuipe 
the policy was eiTedled, the plabtiff n^uft have .been 
nonfuited. Yet the ibllowing cafe fhews that, evcfi in 
that cafe, the averment would be fufficiently fupported ^y 
die evidence. 
A"c»rfo If pur* ^ policy was effe.fled on a cargo of corn by the 
chafed by jf. plaintiff, as agent to Meffrs. Hyde and HoUs, — ^In tjbe de- 
ft Ourc in it to claration on this pcrficy, it was averred that Hyde a^d 
wardTinfurel it ^^^^ wcre, at the time of loading the fj^d com ^n 
oohitownac. board thc faid fliip, and at the time of Cubfcr Jbing the 
•ver inteicif in policy, and alfo at the time of the lois, interefted in the 
The (»A of S.'% ^^^d com, to the amount rf all the money iijfi^d thereon^ 
having been Uc ^j ^j^^^ ^^ fj^y oolicy fo made in the name of the 

the adventure, plaintift^ was made for the ufe, rifle, benefit, and accoimt 
4Sv^h^ aler-* of the faid Hyde and Hobbs. — ^Upon the trial before Lord 
£uili^"^ JS«b«, it appeared diat after Hyde and Hobbe had pur- 
i«>c entirely chafed the corn on their own account,- diey, thinking 
___ the engagement- might be too large fot them, ofieK^d 

^*i*^' ^^L - another houfe a fhare in the com, which was accepted : 
ft JW« and Btfi ' . , ' 

Hyde and Hgbh hiuing informed the plaintiff of this, di- 
redied him to efiecl the infurance on the cargp. fly^ 

and 
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»nd HMs paid for thr catgp^ and invj^icei wcce made 
cut to .th«m*r-:It ^93 obje&ed, on tbe part of tlu dc- 
fen<bnt» that tbis evidence negatived the iiverment in 
the declaration, .duit the whole inCereft .was, in Hyde and 
Haibf. — Loid Eldon^ JiMmcver, dire6ked a verdi& for the 
plaintiff^ with liberty to the defenjaiit to move to enter 
a nohfuit. — [IJpon that t)ciotion$^he co«rt w^re clearly of 
opinion that Hfde and HMi had an' iatoreft in the en- 
tirety of the cargo, fofficient to fupport 4e averment in the 
declaration, notwifhftanding other perfons'hada beneficial 
intereft in part. 

It ha8 been bolden fa J that "beibre the (tat. 19 G. H., Whetiier it he 
c. 37, infurances without intcieft were not illegal} and ^ntZatlti^^ 
that, before that a£b, it was unneoeflarj to aver in- not prohibkea 
bereft in the iniured in any cafe, and confequently that J 37! '^ ' ' 
ever fince that aA, it is notneceflary to aver intereft in 
any cafe not prohibited. by it* 

Therefore, where conuniffioners, appointed under the Commii&onert 
Aat. 35 G. ELL, c 8, § ai-, were authorized to take into |°iei^£^,'^ 
4heir pofleflion and care all Dtsteb (hips and cffefks brought foods feUed h|r 
Mto, or detained in the ports of Great Britain, and to iofuK uf 'tb!^i^ 
difpofe thereof according to fuch diredions as they might ^'f "*"***L^ 
receive from the privy council ; it was determined that owa interdL 
fthefe commiiSoners might infure, an their own names, die 
ffiiips and ofieAs thus put under their care, while they 
were on their paflage to this country ; and diat a count 
ftating the nature of their tnift, and averring an intereft . 
in ihem^ as fuch commii&oners, was good. — ^in the &me 
cafe it was alfo determined, that a count averring diat the 
«'ihips infured did not, at the time when the infurance 
was efleded, hebng to bii Mojefiy sr emy rf bis ftsbjeBs^ 
was likewife good, without any averment of intereft {b)» 

As the tz€t of the lofs is often the principal matter in The lofc nwA be 
difpute, it is neceflary to ftate Ac true caufe of it, with *Xt«m*Ae 
reafonaUe certainty, that it may appear to be a lofs •n^ouft, %U 
^thin the policy, and for which the defendant is liable^ 



{a) Sup. 103.— (^) R. Craufurd i. Hunter^ 8 T. R. ij, 
fgp. 85. 

•nd 
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and alfo, that he may have notice of the cafe which ht 
is called upon to anfwen— Thierefore, if, in a declara^ 
tion upon a policy without intereft, the lofs be averred 
to have been occafioned by capture^ when, in fatdl^ the 
{hip was releafed from the capture, and might have pro- 
ceeded on her voyage ; the infured cannot recover \ for the 
fliip might have reached her deftined port, which was' 
the event infured.^^Had it been a policy upon inUr^f 
the infured might have abandoted, and then the aver- 
ment of a lofs by capture would \ayt b^en good. 
A ftiipinfured» Therefore where goods were infured on boaid the fliip 
!e«ft^r«p!"" ^^^"^^^ a^ a^ fro^ Falrh9Uth^to MatfeUUs, intereft or 
wilrdi !eT-?"i!I" ^ i^^tfii warranted a Dani/b (hip.— In declaring on thb 
berty in « con* policy it was averred that, '< Whilft the (hip was pro- 
t^jnlti^'' " ceeding in her voyage from Falmouth to Marfiilles^ aid 
furcdf but in. it before fhe could arrive at Mat/eilteSi (he was captured 

head of lh*iC, «« ., IV i«tf-*i/i> 

faiit on a dir- '' by the Spaniards ; and thereby the laid (hip, and alfo 
jinTis Km? *^The " ^^ goods and merchandizes on board her, were to- 
infured cannot u f^iVf loft tothc plaintiffs,*'— Upon the trial it appeared, 
lofs by capture, that the (hip wss taken by a Spanijb privateer and carried 
XWmXm^ V '^^^ Castay where (he was condemned, but, upon appeal^ 
rfgnf, I T. R. was afterwards releafed, and in a condition to purfue her 
^^ ^ voyage ; but infiead of proceeding to MaffeiUes, wluch 

ihe might have done, (he fir(t failed to Malaga to refit, 
and from thence (he went on k voyage to Bremen^ and 
in that vopge was loO^ — On the trial it wasobjefled, 
en the part of the defendant, that the phintifs^ cooll 
not recover upon this fomi of declaring, for a lofs by 
' capture ; for though the veiTel was captured, yet having 
afterwards been reftored, (he might have reached her 
deftined port, in whidh cafe the underwriters would have 
been difcharged by the terms of the memorandum ; that 
if this had been a policy upon interefty the averment that 
the ihip was loft by capture would have been good; 
becaufie, in that cafe, the infured might have abambmd,^ 
Bat this being a wager policy, and the event infored 
againft being the non-arrival of the (hip at MarfeiHes^ the 
infured could not abandon-f^*^. — Mr. Juftice BuUevy who 

■M»»— — — — ^1— .^M^.*^ ■..Ill I — — — — » 

{a) Vid. Fit%gtrald ▼. FoUy 5 Bro. Pari, Ca. 131. Sop. 504. 

tried 
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tried the caufe> being of this opinion, nonfuited the 
iJaintifFs, — Upon a motion to fet afide this nonfuit, it 
was contended on the part of the plaintiffs, that the ob- 
jed of the voyage was defeated by the capture j that 
the moment the voyage was defeated, the infurers be* 
came liable, and after that, it was immaterial what courfd 
the (hip took. — But the court adopted the fame opinion, - 
upon which Mr« Juftice Buller lud nonfuited the plain- 
tiffs, and held that this could not be averred to be a I0& 
by capture j becaufe, after the capture, the fliip might 
ftill have proceeded to Marfeilksy which was the event 
infured. 

So, if a mob of rioters board a ihipi for the purpofe If rioters botrd 
of obliging the captain to fell a cargo of cprn at an in- L^t/rl^^ 
ferior price j and in confequence of this boarding,, the ^*»« ^^ cannot 
ftiip be llranded, and a quantity of the com loft : This ^^^iwde- 
is a lofs hy Jlranditisr^ within the ufual memorandum, ^^^^j^ ^fpf^P^** 
and, m an action on a policy on the corn, it mud be ptrauiy but onlf 
fo laid in tlie declaration; nor could the infured recpver \^hy^j^aL?^. 
in tliis cafe, upon a count for a lofs by detention of people \ „ -. , 
becaufe this mob did not conftitute a people within the /Vf^/«»,4T, R. 
meaning of the policy : Neither could the infured rccoveKll|' ^^' '^'* 
for a lofs by pirates ; becaufe, this being a policy on C9rn^ 
the infurer was liable for no partial lofs, unlefs it were a 
general average^ or the {hip were ftranded \ and this was 
not a general average, becaufe the whol^ adventure 
was never in jeopardy \ for the perfons who took the 
corn intended no injury to the fhip, or any part of the 
cargo but the corn. 

The caufe of the lofs muft be ftated according to the If a lofs happen 
truth of the cafe. The defendant has a right to infift InrSi"'* 
upon this, in order that he may have an opportunity of miftikc, thit 

. . . n r . •!• • V cannot be decla- 

demurring, or moving in arreft of judgment, it it be not red upon» ai for 
fufficiently averred. If, therefore, a lofs happen in con- fju of ihc feaf*' 
fequence of the captain's miftaking his courfe, and in 
the declaration .it be alledged that it arofe from tbi pmU 
of tie feay contrary windsf and o$bor misfirtums \ the plain* 
tiff cannot recover. 

<i^q Thus: 
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The capuin of i Thus :^n \ decl^ratioirion a policy wjlaves k was ftated, 
ukwhil^c^rfe, --*• That, \iyi\k)^i^HU^lhiJeay€mr^wnis,^urrtfa^ 
whereby a fear- %t g^ ^^,. nds fortunes^ the vovagc wajs fo much retarded, 

city of water en- •/ * y o . * 

fuey, and a num- ^ that a f«»Scient quantity dfiwairr didnotranani fear the 
^' rhrlwn uv«- ^ fupport of thc flavcs and other people on board, and that 
board to favc « j^ certain nunaber of the flaves perijbtdfor wiftt ofwafft/* 

the rcff r It i« . / 

not fumcienc to .-^Upon the trial it appeared that the ftiip, being bound 
ciaration that,^ frooi Guinea to Jamaica^ had miffed the tfland, and that 
e9>ttrmy w/W*, ^j^ ^^^^ ^^^ Teduccd to CTcat diftrefs for want of water : 

the ihlp was rt^ That the Captain confulted ^^ith the crew, and it was 

Htves perifhed unanimouily agreed upon, that fome of the flaves ihould 

for want of j^ thrown Overboard, in order to preferve the reft ; atid that, 

■ ■ > at die time this refolution was formed, there remained 

^7^B R.T3' ^«*^ ^"^ <*ay '« f "** allowance of water at two quarts per 
G. ill, tmrUx. man. The jury^ upon this evidence, found a vertUa for the 

plaintiff, with 30 1. a-head for every flave thrown over- 
board.— The court, upon a motion, granted a new trial, 
being of opinion that the declaration did hot ftate the 
lofs according to the truth of the cafe. — Lord Mahsfitld 
faid, — ":This is a very uncommon cafe, and deferves 
further confideration. There is great weight in the ob- 
]e£bion, that the lofs is dated in the declaration to have 
arifen from the perUs tf the feoy and that the Currer^s, 
ice. had made the ihip foul and leaky. NdW) does^it 
appear by the evidence, that the fliip was fotid or k^k^ ? 
On thc contrary, thc lofs happened by miftaking Jamdica 
fdr another place."-*-Mr, Juftic© Btdler fatd j— « The 
declaration does not, in any part of it, ftate the lofs 
- whi^ has been the occafion of this demand; and it 
. nirpuki be veryjaaifehievnus if we were t» overturn this 
objection* /Suppofe, for a moment, that the imder- 
: iwiteTt, in fome eafesr^ are liable for thc fM^ake of ftc 
. captain i y^t^ if they are not liable in others, die-nature 
. of the J^^muft be ftatedia the declaration, that die -de- 
fondant a|9y hare an oponumty of mofing in arp^-of 
judgfiienti if it.tenQtfilffieientlyalkdged. But it would 
be impafliLfale for: the .deCendant^ in this cafi^ to indve 
in arreft pC judgqient ; for the fafls of the cafe, as jnvitd, 
_ arc diBfcBcnt from thofc (Uted in the. declaration.: Thc 
point of law in arrcft of judgment cannot be argued from 

. the 
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the -izStB -ftated oti the record \ atid the ^larafion in 
this cafe ftates the lofs to have happened by the perils 
ofthcfca." 

U ftating the caafe of the lofi^ the beft Way is to al- But the Vs need 
icdge it, a^ hfeatly as may be, iti the Words of the po- S^^J^^^Jti^^^X 
licy :. As if the lofs be by Hum^, it ought regularly to ©f t'»e policy. 
be ftated to* hia^c been occafioncd <* iy the barratry of 
*•* th^ mafier and marihets,'* Bttt it will be fufficient if it 
be ftated in woxds which import the fame thing. 

Thus, where it was allcdged that, per/raudem d Jtegli" U the drdnrx* 
gentiam mag'tflriy navis pra^Ba deprejfa et Jubmerfa fuit^ et {onriohsve * * 
tatalitur perdita et amiffa fuit^ ft nullius iyalorts divenit 7— **«P1«*>*8 by 
It was objected that thu was not withm the meanmg of Mig/r^nffcv of the 
the iTord har^atryy aild that the allegation fliould We Jljficfe^/ljrega! 
been exprefs, that the fhip was loft by the bdtratty of tion of ^wru/ry. 
the maftcr ; and that, though barratry may import fraud, Kmgkt v. Csam* 
yet it docs not import wgleSi. — But the court weue una- ^'i'^f/,!^^**; 
nimoufly of opinion that there was no occafion to aver the s<>^* s^h i^B^ 
fa£k f « ti^ very wards of tie policy ; but if the fa£k al- 
ledged came tirithin the tntaning of the words, it wat fiif- 
ficient. 

Where falvage is to be recovered it is tfot hec^flary to Where raivage it 
declare for fahage, eo rwrmne. It is fuffictent to ftatc h i/ftiSficIIi.t*!j» 
the accident 6t infliry which occafioned that charge, ^^^^ ^^ '"i"'y 

•' ' , . , ° which occa- 

Without dating fpecially theparttcular circumftances which fioncd it. 
led to it. 

Thus : — The plaintiff declared, « that the fliip c^rfv v. JCv^, 
« Jprurtg a leak and funk m the river, wheireBy the gbods ^^^^ 
«< infured were fpofled:"— The evidence was^ Aat feme of 
Ihe: goods were fpoiled^ and £bnie ikved; and the quef* 
ti^n was, whtsther the plaintiff m^ht give in evidtncc 
the expence oi falvage, that tiot being particularly laid 
in &e declaration as a breach of the poficy^ — Loxd f£rn/7 
3ukkf, C. J. faid'^r-" I tbmk it may be given in evi-^ 
denoe; for the infurance is againft all accidents^ Hie 
accident laid in tke declaration is, tiiat the (Wrp fdnk in 
. the river; it goes on and iaya» ihaty' by rea^biithexeof> 
die goods, wefe foiled, vi^hich U the. only ipecia! -da- 
mage laid : Tet it is but the conimoh cafe of -a declara* 
. , i^qa •- ''- '- ' '' ' 'lion 






Sg$ Of the Proceedings. [Book h 

tion chat lays fpecial damage, when the plaintiff may 

give evidence of any damage that is within the caufe 

of a6iion as laid j and though it was objefted that fuch 

a breach of the policy fhould be laid, as that the in- 

furer may have nptice to defend it ; it is fo in this cafe, 

for they have laid the accident, which h fuiBcient." " 

On'y debt or The two iufurance companies being corporations can 

on the policies ^^ ^^ ^^ ^^^ W cLeed Under their common feals. Their 

of the two iiifu- policies of infurance, therefore, bein^: under feal, no 

ranee compa- . ' o » 

nies. a£lion of ajfuin^it will lie upon them, but only debt or 

covenant. . 
The6(;.l.e.iS. By the ftat, 6 G. I. c. i8. $ 4., each of thefe compa* 
orJecl^'^g^"" nies is direfted to provide fuch a ftock of ready money 
<*ett. as ihall be fufficicnt to anfwer all juft demands upon 

their policies for any loffes that may happen, and to pay^ 
the fame from time to time, according to the tenor (^ 
their policies : * And in cafe of refufal, the infured may 

* bring his aftion of debt^ or on the cafe (fl), bill, fui^, or 

* information for the money demanded, againft the cor- 
^ poration refufing to pay as aforefaid, in any of his Ma- 

* jcfty's courts of record at Wejlminjter. — And in fuch 

* action the plaintiff may declare, ** VCIsat the fame cor^ 
** poration is indebted to him in the money Jo demanded f and 
** have not paid the fame according to this a^\^* and 
^ thereupon the plaintiff or plaintiffs {hall recover againft 
^ the fame corporation double damages befides full coilo 
< of fuit. 

This laft claufe abfurdly fubjc<9:cd thefe companies tO' 
double damages, befides cofts, in adlions which they 
.could not prevent or avoid, for want of a provifion in 
the z{X to oblige the infured to make difcovery af his I0& 
|>efore a£lion brought. This being found to encourage 
fuits for the fake of double damages was fooh repealed by 



(a) Thi3 aft muft have been drawn by fbmc perfon very 
little (killed in legal forms. An adion on the cafe is here given 
on'' their policies under feci \ and this is followed by 'a fbriD of 
declaring in diht. 

a chufe 
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a dau£; in z fubfequent ftatute. Thefe corpoTsrtious are 
ttowy dictrefore, only liable to pay their loiTes in the fame 
manner afr private underwriters (/i). ' 

If the venue in the declaration be laid in a wrong The venue may 

, ,.„_., be changed if 

county, the court, upon motion, will change it to the wrong uid,vft^ 
county where the policy was maile.(^), unlefs it be by ^c^d"***'^^ 
deed'y in which cafe the court will not change the venue, 
^thout fome fpecial ground being laid to induce them 
to depart from the general rule (c)» 

If the infured feek only to recover back hi^ premium, The premium 
the proper form of adiion is indebitatus ajpmi^tt^ for ^^cd back*in 
money had and received by the defendant to the ufe "" ^^'°" ^^^ ^ 

* * money had and 

f>f the plaintiff*. rfctivcd. 



Seft. 3. 

Of iBe Plea^ and bringing Money into Court • 

THE moft ufual plea to an a£Hori on a policy of in- In what cafe? 
furance is the general iflue, non ajfum^tt \ which not j, twe^OToper "* 
only puts in iffue every fa£t alledged in the declara- P^"- 
tion, but alfo enables the defendant to give in evidence 
any matter that goes to difaffirm the contra£b, or to 
difcbarge the plaintiflF's demand under itfdj.-^fy there- 
fore, the defendant would difpute the legality or the 
validity of the policy 5 if he would deny the intereft oC 
the infured, and Ihew the policy to have been a wager- 
ing one 5 if he wpuld prove that the infured has been 
guilty of mifrepre£?ntation, concealment, or any other, 
fraud J that the (hip was not fea-worthy j that the voyage 
infured vjras not the voyage intended j that the fliip failed 



(a) Vid. haL 8 G. I, ch. 30, § 25.— (/^) And. 66, » Su, 
I i8q. Say, Kcp. 7, z T. R. a75.-r-(c) t T. R. 78j,-r 
{d) Doug. 106, 7. Vid. £uL N. P. 152. 

Q^q 3 on 



s$z 



Of tbs PnueJiags, 



IBtftkl, 



tSn&fr *^ gene- 
ral iflTuey (he de- 
fendant liiay 
fiiew non-per- 
formance of a 
varrioty. 



Or fhtt the in- 
fii ranee 
double. 



on a d^fesent rojugtftom thaf defcribed in tke policy; 
th^t there had been a deviation ; that no lofs, or at leiift 
not to the amount claimed by the pkintifFy had hap* 
pened»-«the general ifiue is the proper pka (^). 

Tbough the compliance with every warranty exprefled 
in the policy^ pr implied in th^ oontraifl, is an affirmative 
which it is incombent qa the plaintiff to pisove ; yet^ 
in anfwer to tibe genend evidence by wbich fuch com* 
pliance is often proved, the defendant may> under the 
general iflue, prove a non-compliance : As, that Ac 
{hip did not fail with convoy ; that (he never obtained 
failing inftrudions, or had unnecefiarily quitted the con- 
voy, that (he was enemy's property, though virarrahted 
neutral ; that (he had forfeited her neutrality. Sec. 

So ibt defendant may fhew that it was a double in- 
furance, and that the plaintiff had already recovered tQ 
the ajnount of his intereft againft the underwr i ters in 



«. 



(4) In the cafe of Garam y. Stpeettng^ (a $aundn ^05), the 
defendant^ to a declaration for a total lo{& by the penli of 
the fea, pleaded that the (hip arrived f^fe ; ** ah/que W, that 
" the (hip, tier tackle, apparel, and furniture, we^x funk in the 
** fca and loft;'* — Upon demurrer to this plea, it was objeflcd 
^hat the traverfe btrfng in the conjunAlve, if iffue had been 
taken on it» and io miieh ai an anchor or c^le had been 
ia?ed,. the defendant. woidd have been entitled to a vrrdifi, 
though every thing elfe had been loft^*— The court ^ve jwlg- 
inent for the plaintiff.— ^^atm^/^r/, who was counftl fqr the de- 
fendant, apd probably drew the plea, concludes his report in 
much difplcafure at the judgment of the court, who, he fay8> 
decided wiiDoui much eonfideraiuin^ or *tuell underfiatidiug the 
cafi. The plea was one of thofe artful expedients to gain an 
unfair adrantuge, in which the bar, in Saunderth tiipae, was 
very fertile. * *3t'^ciSl pleas in affunipiit are now quite exploded, 
'^he. plea of nan (^umffit^ which puts in iifue every material al- 
Isgatiba. in the declaratioa« and under which .the defendant 
may^nove., w^tever ihoirs. thatf tx egno ^ hmop the plaintiff 
)ias no right to recover, is now the only plea ever pleaded tn 
adioHs o«-poli<a«s -of i nfu r an ce ^ wfaidi arc meant to be tried 
iippn the merits only. 



pother 



J 
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another polkf » to whom the defendant has made eon* 
tributicMi (tf). 

To enable the defendant to diTcover whether there be Byftat.j9C.11. 

, . c. 37«theinfured 

a double infunoKe in any cafe^ he mxf% under the ftat. mud Hifciofe 
19 G. 11, c. 37, § 6, caU upon the phiintiff to declare in h^rinTu^d*^ 
wntmgi wkhin 15 daysi lyhat fiuns he ha& infured. in the whole 
the Mrhcdei asid how -much, he has borrowed on bot- 
tomry or vefpondentia^ for the voyage in queftion or any 
part o{. it {b)A — It is a little, fingular, however, that this 
Z&. provides no rnean^ of compelling the plaintiff to de- 
liver this declaration, nor any punilhment for ddivering 
a falfe one* The court would, probably, after ^.ex- 
piration of the 15 days, flay the proceedings till a fatis- 
fa£lory declaration were delivered^ An a&ion.would^ 
perhaps, lie at the fuit of the infurer agaitift the infured, 
either for refufing to make fuch declaration, or for deli- 
vering a falfe one (r) . - 

Where the queftion between the parties is, not whe- When the de- 
ther the underwriters be liable to pay any thing to the plead a reader. 
infured, but only how much they ihall pay, it will be ad- 
vifable for them to tendery before any adion brought, 
the fum which, under all the circumftances, they con- 
ceive to be fully fufficient to fatisfy every fair claim of 
the infused. When fuch tender has been made and 
rejeQed,.it may be pleaded, with non«affumpfit asto' 
the refidue of the plafaitiff's deKnand«^-^The plaintiff, hy. 
hb repKcatbn, may either deny the tender ; or confie£i it, 
and join iffue on the plea of non affum^ a$ to the refidue, 
and upon that iffue proceed to trial for further damages*-— . 
When the underwriter, in fuch cafe, has omitted to nuike a ^^!°J!!Li*!L 
tender before procel$ has been, fued ou^ againit him, he to court, 
iliould bringthimonej itUQ court {d)* —J^fore th^ ftat. 1 9 GJI., 
C. 37», it would feei9 that this was not permitted in adiions 
on policies of mfuifance \ and ye^ in tffum^y and covenant 
for the pyment of money, and in debt'alfd,' even where 
the plaitltiff might have recovered lels than the fum'de-« 



mmmmmmmt W , ■ p.— — »at^-^^.M~.#»»»<|t— » 



(fl) Vid» fup. ch, 4, J 4.— (^) Vid. fup.' I2i.<«-(r) Vid* 
2 kft* 74, 104* F. N. B. it\.—{d) Vid« fup, ch. 16, $ i. 

Q^q 4 mandedji 
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Whether alien 
enemy ought to 
be pleaded or 
given in evi- 
dence under the 
general iflue. 



The two infu- 
raucc compnies 
may,to^<f^/iplcad 
mldeUty and to 
covenantyMOA/A- 
Jftgit navenm 
iicmm ; and the 
jury may give 
the whole, or 
fucb part of the 
fum infured aiy 
thepluintiffis 
entitled to re- 
cover. 



manded) this praSice had been allowed long- before (tf)i 
But now the above aft (§ 7«) provides^. * that in d^bt» 

* covenant, or any olhet aftion on any policy of infu-^ 
'* rancfe, the defepdant may bring into court any fum or 

* fums of money ; and if the plaintiff {hall refufc to aCf 

* cept the fame, with cofts to be taxed, in full difcharge 

* of fuch adion j and (hall afterwards proceed to trial, 

* and the jury fhaU not aflefs damages exceeding the mo** 

* ney brought into court ; the plaintiff fhall pay the de» 
•* fendant in fuch aftion, the cofts to be taxed/ 

It has been already fhcwn that no aftion can be main- 
tained on any policy of infurance on the property of ah 
alien enemy ^ cither at his own fuit, or on his behalf (i). 
If, therefore, an aftion on a policy be meant to be de- 
fended on that ground, it may be fpecially • pleaded in 
bar, being matter of law which does not go to the git 
of the aftion, but only to the difcharge of it (r). — From 
Ac report of the judgment, delivered by Lord Kenyon in 
the cafe of Brandon v. Nejbittj it would feem that, in his 
lordfhip'^ opinion, this is merely a temporary difability, 
which only lafts to the end of the war. This is unquef- 
tionably true, when the infurance has been cfftft^d. be- 
fore tlie commencement of the war; becaufe the con- 
traft would then be clearly legal, and the remedy only 
fiifpended. But whether this would be the cafe, if the con- 
tifaft were made during the war, is not quite fo clear {d). 

At to the two infurance companies, though the cfcufc 
of the flat. 6 G. I. c. 13. ^ 4. which gave double da- 
mages agunft them, was repealed by the ftat. 8 G. L 
c»' 30. §25. J yet the form of the policy, remained, and 
it was ftill ncceirary to fue them either in debt or co- 
venant ; from whence this inconvenience arofe, tlia;^ 



[a) 5 Mod, 212, I Vent. 356, 2 Salk, 596, 7, i Lord /{fff- 
255.— (^) Vid. fup. ch. 2, § I. — {c) In the cafe. of Brati^ 
don v. Nejbitt^ 6 T. R. 23, fup. 36. it waft pleaded; but ia 
Brjfiow V. Towers^ 6' T. R. 35, flip. 37. the defendant 
pleaded the general iffpe, and the faA was fgund by the fpc* 
cial verdid.-— (^/) Vid. fup« ch. 24^ i. 

tfacfe 
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ihefc companies^ when fued» were obliged tQ plead ipe« 
cially {a) j bccaufe the general ifflue, mn eft JoEhtm^ only 
puts in iiTue the exiftence of the inftrument upon which 
the plaintiflF declares (^) . The confequence muft have 
been, that the parties were often entangled in the in-* 
tricacies of pleading $ and even when an ifTue was at 
length joined, it frequently, happened that the whole me* 
rits could not come in quoftion^ and the jury were obliged 
to find a verdi£t for the whole fuxixiniurod, though in juftice 
only a fmall part of it was due. This drove the defendants • 
to feek relief in courts of equity, when, the matter in que& 
tion might as well have been determined at once by 
the jury, in like manner as in the cafe of private iiifu- 
rers (r) . — ^To remedy this inconvenience, the ftat. 1 1 G. I» 
ch. 30. § 43. provides, — * That in all a£lions of debt 
' againit either of the faid corporations, upon any po- 
'* licies of infurance under their common fealj it fhall be 

• lawful for them to plead generally that they owed nothing 
^ . to the plaintiff in fuch adlion ^ and in a£tions of co- 
' venant. upon fuch, policies, to plead generally, that tl^ 

* have net broke the covenants in fuch policy contained, or 
' any of them. And if ifTue be joined thereupon, it fliall 

• be- lawful for the jury, if tliey fee caufe, to find a 

* verdift for the plaintiff, and to give fuch part only of 
< the fum demanded, if. in debt, or fo much damages^ 



{a) If the form of declaring mentioned in the ftat. 6 G. L 
c. iS. ^ 4. (which does not mention or even refer to the policy }, 
had been adopted la adlions agalnfl tbefe companies, the in** 
conveniences here enumerated might have been avoided \ be- 
caufe» to fuch a declaration the defendant might have pleaded 
ml Met, and upon that plea the parties might have gone to 
trial upon the merits^ whatever thofe merits might have been, 
ii\ like manner as upon the general ifTue in an adiion tiaffumfft 
upon a common policy. But, unfortunately, plaintiffs were. 
not .compelled by the flatutc to adopt the form of declaration 
therein given; and they, or at leaft their attonries, were too 
inuch interefted to purfue a different courfe.— :(3 j 5 Co« 1 19. 
—(f) Vid. recital to the ftat, 11 G. I. c. 30. i43* 

•if 
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* if in covenuitf as it fliall .;ipp€ar;to-tlKm9 upon the 
< eyidence, fuch plaintiff! ought in juftioe to have* 



Sea. 4.: 
. Of the CmfoUddtim Rule. 

The nectmty of ^^ haYC already feen that Uie underwriters on com- 
oMifoUdatiBf >€• jjjQ,^ policies only bind themfclves 7Jwr«//v, that is, each 

ih'H» on pjlictes * * ^ j .. j' » 

#f infurance. for the amount of his own fubfcription^ and not jointly ; 

becaufe it would be impoflible to find any number of 
underwriters who would be willing to bind themfelves for 
each other, as they muft do if the contra^ vrtit joint ; 
and, indeed, fince the eftabliihment of the infurance com* 
panies, fuch a policy would be void by the ftat. 6 G* I* 
€• 18 (a). Hence the infured, even if he weise fo dif- 
pofed, cannot bring a Joint adlion againft all the un- 
derwriters pn a common policy, but mvSi feek his re- 
medy by a feparate action againft each. Thisj though it 
neceifarily refults from the form of th^ contra^s w)is a 
fubje£i of complaint fo long ago as the time pf Queen. 
EUz^befh {h) \ and it cannot be denied that it enabled the 
infured, if his demand were difputed or delayedj, to pro- 
ceed to trial in all the anions, however fmall his de- 
mand might be againft each underwriterj and thus fub- 
Je£t eachto the entire cofts of an a£tion. They there* 
fore often found it to be the wifer policy, rather to 
Tubmit to aq unjuft demandi than fubjeA themfelves to 
Ti»!« was for- fuch heavy charges. Sometimes, indeed, they fought rc- 
ooum of equity. ^^^ ^^ courts of equity, whidi granted injunf^^ns* to 

flay the proceedings in all the a£Hons but Qne> the 
defendants in the reft undertaking to pay, according 
to their fubfcriptions,, if the plaintiff ibould recover in 
that one. . 



: (a) Snp. 4i.«— (^) Vid. the preamble to ftat. 43 ERz. c. i|, 

Thie 
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TMa brfng found to be vciy inconvenient, and little Fir* %ntm^ i« 
lefs e^cpenfiv^ than the op{nreffiye proceeding agamft oi\^w. 
mrhich the undenimter^ fought relieff an attempt was at 
length made by Mr* Serjeant Eyres^ in the year 173 if 
in a cafe where 28 a&ions had been brought on a policy, 
to ftay the proceedings in all but one, the defendants 
in the reft entering into a rule of court that thofe caufes 
Ihould abide thp event of th^t one. But the plaintiff 
refufing tQ gfve up his advantage and confent to fuch a 
r^Ic, the court declared they could do nothing in it (a). 
r— It has been faid {b) that " Mr. Juftice Denifon inti- 
mated, that if the plaintiff perfifted, againft his own 
intereft, in his right to try all the caufes, the court had 
the power of granting imparlances in all but one, till 
dierc fhould be an opportunity of trying that one action ; 
that {/>rd Mansfield then ftated the great advantage 
refulting to efich party by confenting to the application 
V^hich was made } and added that, if the plaintiff con- 
sented to fujph a rule, the defendant fliould undertake 
not to file any bill in equity for delay, nor to bring any 
writ of error, and fhoold produce all bodes and papers 
-that were material to the point in iffue ; and th4t this rule 
^as afterwards confented to by the plaintiff." — It is not 
precifely ftated when, or upon what occafion, this paffed. 
From the maimer in which it is introduced, it would 

fccm as if It had pafled in the above cafe of v. Ghver. 

But neither Mr. Juftice Denifon or Lord Mansfield 
-wz^ a judge till many years after that cafe. It is 
extremely probable that after Lord Mansfield came 
to prefide in the court of King's Bench, he and Mr. 
Juftice Demfon did, upon fome occafion, exprefs fen« 
tinfents fimilar to tfiofe afctibed to them; becaufe it is 
nr^U 1ai6wn that Lord Mansfield, foon after his coming 
iiito that court, firft eftabliflied the confolidation rule» 
and fettled the pra£lice upon 'it in its prefent form. It 
is fingular, however, that Sir James Burrow^ who has 



(fl) Vid. —— . V. Gbver, hfl. j[ G. 11^ 2 Bamardjjf. 103. 
^{Jf) fork introd. p. 5O. 

feportc4 
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repo^^ed the decifions of the court of Kfaif^'^ Bench 

for Many years after Lofd Mansfield caift* to {)y€(id« 

, there, has publifhed no report of the crfe in v4iieh fo 

important an akeration of the pradrce firft took place. 

The nature of Be this as It iiiay, it is now the conftant pra&ice, 

ter'nlT on whiih^ wherc z aumbcr of aftions arc bronght upon the fame 

it is ut'uaiiy poHcy, to confolidatc them by a rule tf courr, which' 

reftrains the plaintiff from proceeding to trial in more 
than one, and binds the defendants in all the others to 
abide the event of that one. But this is done upon* 
condition that the defendant fliall not file any bill in 
equity, or bring any writ of error, for delay. 
>|uiuai admif- But befidc thefe, the court, upon a proper grourtd 

being made by the plaintiff, will impofe any other terms 
upon the defendants, which, under all the circumftaAces, 
appear reafonable : As, that tliey fhall produce at tlie 
trial, all books, papers, &c, in their cuftody, material tor 
the point in iiTue ; that the defendant in the adion to 
be tried (hall admit his fubfcription to the policy, the 
intereft of the infured, the lofs, or any other fad, 
upon which the queftion intended to be tried does 
not turn, or which is not meant to be fcrioufly difputed. 
But the court will not imptofe any terms on the de-i 
fendant craX. of the ordinary courfe^ without his confcnt, 
which, however, a defendant, who only ntcans to litigate 
feirly and honourably, will never refufe, when it is only 
to' favc the trouble and expence of proving fafts which 
are not difputed. On the other hand^ the court, in con« 
fideration of thefe unufual concefiions, will impofe any 
reafonable counter-terms on the plaintiff, which die de-> 
fendant may have to propofe. 
It ii never made It is no part of the confolidation rule that the plain- 

may ixy the o- Such a liberty would- defeat the end propofed by the 
pleafc! " '* confoHdatkm rule ; and, thereforci, if the plaintiff will 

not confent tO' the rule without this term, the court will 
grant imparlances in all the caufes but one till he con^ 
fcnts {a)* 

. — * — : ■ . - 

{a) Per Cur. Bro'U.m v. Netvnhum, E: 25 G. lit. K R. 'MS! 

Thus 
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Tbu$ ha$ a pra^lice^ which was often attended with B«ncfitf refuic- 
fu^notts confcqu.ences to the one party or the other, at JUL/**™ 
lengthy by the Mfifdom of the judges^ been convened in- 
to an e$ip£tual means of obtaining fubflantial juftice for 
bothj at a moderate expenccj in cafes where the obftir 
nacy or diihonefty of plaintiffs might, before this regijh- 
lation took place, have rendered that almoft impoffible. 
—On the one hand, the court may (lay the plaintiff's 
proceedings for any length of time, if, through perverfe- 
nefs or tKe cunning of his illiberal advifers, he refufe his 
confent to confolidate the adiions upon proper terms. If, 
on the other, the defendants will not accede to fuch 
terms, the court, to puni(h them, may permit all the 
anions to proceed. 

But though, by the rule, the defendants undertake to An the defend^ 
be bound by a verdi£): in the action which is to be tried ; \yy ^x^t verdia in 
yet, this muft be underftood to mean fuch a verdi£k a^ ^^^ *^f *^^ ^"*** ' 

m \ . . - but rhat ought 

ought to Hand, as a final determination of the caufe. to he a fatisfac* 

It is certainly very beneficial to the parties that there '"^^ *'"^' 

(hould be but one trial for all the underwriters on the 

policy \ but then that trial fliould be a fatisfa^ory one (a). 

And therefore, if the plaintiff obtain a verdift ; but the 

defendant apply for and obtain a new trial, the other 

defendants ihall not be obliged to pay their money till 

the ultimate decifion of the cauiie in favour of the plain* 

tiff (^). And in cafes of infurance, therefore, the courts 

(hould, in general, be lefs (brifby and fometimes grant 

new trials upon \cXt decifive grounds, than in other 

cafes. 

By the terms of the confolidation rule, the defendants If an attorney 
arc bound generally not to bring any writ of error % the error"ihoug'h f^ 
meaning of which is, that, after a fair trial, and fuk- J^-^'^^ifitra' 
ftantial juftice'has been done, no writ of error fliali be breach of the 
brought, though manifeft error appear on die face of 
•the record. For even theo, the writ of error being 
againft the juftice of the cafe, the court will hold the 



{a) Per Wd Mansfield^ i BL 4.64.— (^) R. Uod^un y. 
Kuhardfon^ 3 Bur* H77« 

party 
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party ftriaijr to the terms of the rule by which the^plai^. 
tifT has beeii prevented from proceeding in the ordinArj 
courfe of law* If^ therefore^ upder fuch circui^ftatice% 
the defendant's attorney bring a writ of error, the court 
will grant an attachment againft him for his contempt in 
fuch a breach of die rule («)• 



1^^ 



Sea. 5. 

Of the Trial. 

PkDof of the IF the parties proceed to trial upon the general ifliie, 

pUinuff'tcafe. ^1^;^,^ ^^^ frequently happens^ the plaintiff, as has 

been already obferved, muft, as in all other cafes, begin 
by proving every material allegation contained in his de- 
claration. — If any of the fa£ls of the cafe, on either 
nde, have been agreed to be admitted, thefe admiiEons 
are reduced into writing and figned by the attornies on 
both (ides, and being read, they fupply the place of adual 
proof. I V 
The MoeiGtv of ^^ every litigation upon commercial fubjeds, and par- 
iw»ru4i«($tti(- ticularly in matters of infurance, it is highly proper, niy 
^***' in fomc cafes abfolutely neceffary, that the parties Ihoidd 

• ' mutually admit every faft that is not meant to be fe- 

rioufly difputed, in order that the cafe may be put upon 
Its true merits with as little cxpence, vexation,' or delay 
as poflSble. Commercial liberality and profeffional Ko- 
, ' . nour both equally require that this fpecies of candour ^ 

(hould be carried as far as the fair and juft pretenfions of 
the parties will admit. Nothing can more conduce to 
the ends of juftice, nothing can more exalt the national 
charafiler, or promote the true interefts of commerce, than 
' fuch mutual conceilion^. 

\ The rules of evidence arc, in general, the fame In 
* trials Upon' policies of Insurance as in other cafts. Thttc 
^ ate only twcr cafes to be" found Ifl our books upon poiiits 
' of evrdenci which may be thought peculiar tp infurance. 



\a) R:Cfim^r. Edit, i aSl.'iu ' 



Chap. XVn.§ 5-2 Tie Trial. 607 

The firft is a very fhoit note, in which it is faid to have I" general an 
been determined that, in an aftion on a policy of in- JJ^^bH^^t^ 
iurance, any who have infured upon the fame (hip can- *" an aAion c« 
not be witnefles* — ^Mr. Juftice BulUr^ from whofe book — ^ 
the above note is cited, in delivering his judgment m the f^^ \\ ^jj** 
following cafe of Btftty. Bahr^ fays,that hetookgrcat pains, ^*'* ^- '• *'3- 
but without fuccefs, to get the real ftatement of that 
cafe, thinking that it might have been detennined on its 
own particular circumibances. << However,'' fays he, 
<< in confequence of that determination, judges at nifi 
prius have frequently rejeded underwriters as witnefles. 
Nor is it extraordinary that at nift prius they fliould have 
been guided by the only cafe upon the fubje£l, without 
much examination into the grounds of it." 

In the other cafe, wliich was (blemnly determined But if the broker 
upon great conCdcration, one Bowden^ the broker who JI^^cy^ffbfCT^ 
had efieded the policy, was produced as a witnefs on « h»»nfeif, after 
behalf of the defendant. It appeared that BowdenYisA writers luvefub- 
fubfcribed the fame policy, immediately after the other J^^il a*~i* 
underwriters; that an action was then depending againft ■eftfortheorber 
him for the fame lofs; and that he and the other under- thejreieiirebiin 
writers had filed a bill in equity againft . the infuttd for ^IJSw'fM^^ 
a djfcovery, in order to avoid the policy.— It was ob- though an aAtm 
jc£led on the part of the plaintifii, that he was not a ^alBirhfiI^'«na 
competent witpefs for the defendant Upon this the *>«^J»wed»a 

' - c . J bill in equitf 

defendant . produced a releafe to Bowden of all demands vg^tinft tb« in* 
for any contribution of cofts both in law and equity, and cowiy/^ * ^* ' 
the cofts of ^ fuit in equity were tendered to the plain- ■ ' 

tifis^ With an undertaking to. difmifs their bdl, which 3T.R.27. 
the plaintifis refufci — ^Thc witnefe was rejeded by Ltwd 
LoughUrmghf and this queftion. coming, before the court 
of King's Bench, upon a biU of exceptions,, it was there 
determined that, under the circun>ftan9es, J^owdm was 
a compeitqit witnefs for the defendant, and that his 
t^ftimony ought to have been received^ — ^Lord Sfttfpa 
founded his ppinion 9n ^the ground th^t the.witn^s was 
not interefted.— Mr. Jufticc 4fiyrA thought, that;, aa he 
had a^cd as^brokcr, Jhc could tot at terwards, b y fub- 
icribing the poUcytvOT by any other a{t of hit own, de- 

prive 
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privc cither party of his teftimony.— Mr. Jttfticc -Bullet 
was of opinion, that if the witnefs was competent ta 
anfwer any qneftioni he ought not to have been reje£ied 
generalfy ; and that, on the princijrfe of neceffity alone^ 
he ought to have been received } as he might be the only 
perfon who> from the njtturc of the thing, could fpeak 
to a reprefentation, for inftance^ made by hlmfelf to the 
undeTwrit<hrs. 

This cife affords a fufficicnt proof, that brokers and 
others, who a£t as agents, either for the infured or the in« 
furers, ought ncrer to be underwriters (a)* 

The evidence generally adduced on the part of fhH 
plaintiff i« reducible to the follo'wing heads ) 

1. Proof of the contraft^ 

2. ' payment of the premium ; 
J, I . the intercft of the infured ; 

^. M I the performance of warranties i 
j^ ' the lofs. 



I * Proof tf the Contrail* 

* 

Tht policy ht\n% Hl^ firft ftep On the part of the plaintiff is to pr^te 
Jiufi^eiiinw ^^^ contraft, which is done by producing the policy and 
©fthccontraA; pToving the defendant's fubfcription to it. Tliis, if 
€vidence*ciiii be ^cre be TiQ Variance, is conclufive evidence of the con- 
«c«ivcdtoirary tn& ftatcd in the declaration J and no evidence can be 

ine cemt ox lu ^ ^ 

received of any parol ftipulation or agreement to alter, 

cohtrol, or qualify it. 
^pMoiapve. Thus, where an infurance was made *' From Archatigel 
rIficwas^o begin " ^ Leghorn ;'* and at a trial at bar, the defendant en- 
•t a pUee dif- dcavourtd to fet up a parol acTeement, made before the 

lerent from that -,-.. rr t> » 

infertcd in the fubfcription, that the adventure {hojLild only begin froifi 
be reeeivedln '^ Downs : — ^It was objeftcd, that uulcfs fuch agreement 
evidence. \^ p^ in writing, it fliall be taken that the policy fpeaks 

K»inety,,Knigki. ,. , , ,. , , ■, ■'■ ^-^ 

ij» Skin. 454. • . 

faj Vi^. fop* 2#9, . .... 

die 
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the minds of ths parties ; and to fufitsr policies to be 
defeated by agreements not in writing, would be to Jeden 
their credit, and render them of no value,— Lord C. J. 
Femberton faid, that policies were facred. things ; and that 
a merchant (hould no more be allowed to go from what 
he had fubfcribed in them, than he that fubfcribes a bill 
of exchange, payable at fuch a day, fhall be allowed to 
fay that it was agreed to be upon a condition, &c. when 
the bill may have been ncgociated : For though neither 
of them is a fpcciaky, yet they are of great credit, and 
much for the fupport, convenience, and advantage of 
trade.— The jury, however, found contrary to the di- 
rcftion of the court. But this verdift was fet afide ; 
rfnd upon another trial at bar, the next term, there was 
a verdift for the plaintiff, according to the dire£lion of 
the court; 

Witnefles may be examined, however, to prove an witneflfct may 
nfage^ as explanatory of a claufc in a policy j but their ^^^^^^^li'^ZiX 
cpuiion of its meaning is not admiflfible evidence {a), Quef- daufc in the po- 
tions of conftruftion are queftions of law, which the o^/onArerfot 
judges only are competent to determine ; and the opi- j^m»^»^i«- 
nion of no other perfon, whatever may be his ability ufage of trade 
6r experience, can ever be looked upon as of autho- J^^*^^*"*^* 
rity in our courts, or received in evidence before a jury. 

With refpeft to ufagCy it is a fort of natural law. How fv the 
formed out of our habits, our interefts, and the uni- oufhi co be re* 
verfal confent of mankind. In all maritime affairs, it K**^^**** 
is regarded as the fureft interpreter of the law. There 
the maxim. Optima eft legum interpret confuetudoy par- 
Ocularly applies. In queftions of infurance, eftablifhed 
ufages muft in all cafes be adhered to ; and in doubt- 
ful cafes, they arc the fafeft guide we can follow. If 
the ufage of trade in any inftance be not fufficiently 
known cit rightly underftood, it is advifable t(S confult 
the moft experienced merchants. — Still, however, the 
power of ufage is not to dcftroy the law., Ufage is to ' 



(o) Per Lord M-ant/teU, in Lyoniw. BriJge^ Doug, 512. Vid' 
•Mb Lord MansfeliTi judgment in Carter v. Boehm^ fup. 347. 

f^l 'be 
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be cgnfulted only where the law i$ doubtfuL Wbeire 
the law is cteati it muft prevail. The law is per- 
manent i but ufages fometimes chanccj and .o£ten 
difappear with the circumflances wliich gave dieo^ 
birth. 

Policies are often fubfcribed bjr an agent in the name 
of the underwriter, and in ftridinefs, the procuration or 
authority of the agent, thus to fubfcribe for his prin- 
cipal, ought to be proved. Few defendants, however^, 
would ever think of availii^ themfelves of the want of 
fuch proof In an a^ion which ought never to be tried but 
upon fome point fairly dilutable. Aninftance, how* 
ever, occurs where the attempt was made. 

In an a£iioh on a policy, the broker was called to 
prove the fubfcription:. He faid that the defendant's 
name had been fubfcribed by one Hutcbins \ he did not 
know by what authority, but that Hutcbins was in the 
cbnftant habit of fubfcribing policies in the defendant's 
name, ajid had done feveral for him and for others x6 
his knowledge.-^It ^as objected that Hutcbins might 
have done this by a power of attorney, which might 
have been limited, or for a particular puipofe ^ -:md ihere^ 
fore fhould have been {hewn, that it might appear that 
Hutcbins was property ^nthortfed. — ^But Lord Kenym oveni 
ruled the obje&ion, being of opinion that the a£ls of Huf^ 
Ait^s held him out to the world as properly authorised ; aiid 
bis having fubfcribed feveral policies in the defendant^ 
name, was fufficient evidence of that aucHority to eharge 
the defendant: That if Hutcbins was only a particular 
^ent £or the defendant, it lay on him to Ihew k% nW 
•l3ie .plaintiff. 



\. Prorf of Papient tf the Prendum. 
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ofthepo- , E^yery policy contains a ^laufe by which the under^ 
^^^jS^i^ vritcrf conf efs theipfelv^ to hare been paid by the iai- 
W ^tt^unu ^ed ibp coafidoation fcr the Mwamoc, after the taft 



:r'...'.> 



I 

ffk ib himck per 'cJHt.', mk Hhb ^IHy W% Ijj^difeli, '^ 
^tHeKftite Wiitettee'df the l^Mifiitiih'i) 'hkViiig '-beeh ^k 

'P6ficlcS •*<», 5h Jginftili, 'effgAtMi tbytthc Hifei?^tft{<fc 
<of 'brdkei^, 'betweeh VHbih -iihA <the %il{Ut^}{(^ <(j^ 
•accdiiittt »e HtfttaOy Ikiith, 'ih "Wliich <tlie ^Tim 'fii^ 
kh«riifehres*debt6rt=for-A:tn«irittiti%, aiiia'^ / 

•all "loffes %htch -ihdf-xtf: •attthbrifed t6 irtciiiWsterm 4c , . 

hooks tb 'the broker 'only fer -his iJjrdHJHiih. 1t<WWfa,«ltt-- 
'tle«d, 'haptNiits 4hkt-fhe tlttM^itiir 'kiid«% li^'Wlfo^^ 




ifrom Vtm biily tsih -he TciJbWr 'k i{V), 

ftireii (*>. *^li& '«ia^'be <lk>hc'bi^"aily'tl<JcUiHiJltt8 '-Wlifch '«ikS«V»«A. 
'are ^lifcHcc 'iJf ^tHe ^^tii»f VK»(ih ^e 'uifl&iiti 'lu&-'ih 




''tfiid''aar<dee<iie%cy''intllis ^ibebt^ l>f Ibibof %^'be <{Uffi 



i^t^ l>f I^ibof %^'be <{Up^ 
>i>/iJF'4fae4hfiir6ll'lun<^te^blfMl 

'proof of'the i^iaiiiiiferit' (if4iieipie^fe 
^^oiplbye^ 'iir^'ifuflicieiit^ftM^ o^^^^ 

¥hc Itilfes'tiif tvitkhciE -ih^ftichScaf(^,'%}>ete'nb^ftfaira'i» 
Sufpfeaeli, ;Sfe not -veiy'f^iiiy -^Sh^il V:-fe't^Mfc 

- .^tfi; Vid. "^fitp. •jws?'*^*; x. %^«ryt 'Ihih mmt Ho **» . 
siifiiftibft "iHimt, ^. 'ft>. ^a. %, ipm>.-^ ci) ^r'mi 
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A biUof paTc«!» tvhcTC zti zCkiOTi was brought upon a policy of infurancc 
<Jor'» receipt fgr on z caTgo o£ goods putchafcd at Peterjburgh ; tlie plain- 
fbrwid^irfuffi- ^^^» *" ©rdcF to provc his iiitereft, produced a bill of par- 
cient proof of ^^/j from the vcndor at Peter/hurgk^ with his receipt to 
" it, and proved his hand-writing. The defendant objefted 

jLuffei V. Boikm, ^^^ ^j^j^ ^^^ ^^ evidcncc asrainft the underwriters : But 

% ^tr, 1127. c* 

Lord C. J. Leiy who tried the caufc, held it to be fuffi- 

cicnt evidence df tlie plaintifFs intereft. 
Upot a general In thc fecond feftion of this chapter (fl) ;t has been 
uwftthc'infuJcd ^^^'^ ^^ *" ^^ declaration thc intered may be averred 
may prove any either generally or fpecially; and that, under a general 
ett'tbaiUHelan- -averment of intereft, the infured may prove any fpecies 
cd infuwbie, in ^f irjtcreft he may have in the fhip or goods infured. It 

any tUquot fart ' 7r e\ \ 

of lUe ihinj i«- IS alfo thcrc flicwn that it is unncccfiary to ftate thc 
^"^^*** quantum of the intereft in the declaration ; for as the 

plaintiff in afTumpfit recovers according to the evidence 

fro tantOy he may under a general averment of intereft 

in the entire thing infured, prove an intereft in any aliquot 

j^rty and recover damages for the lofs in proportion to 

fuch part. 

Upon a vaJutd If the policy be an open one, the real value of die 

f^ucy, it ;» only plaintiff's intereft muft be proved : If it be a valued one, 

prove fomi in- it bas been holden tliat the infured needs only to prove 

"'**• fofju intereft, to take the cafe out of the ftat. 19 G. IL 

c. 37 5 becaufc the underwriter, by fubfcribing tlie policy, 

has admitted the value there ftated ; and if more were 

required, thc agreed valuation would fignify nothing (^). 

Yft the value in And yet the value in the policy is only to be taken as- 

\r%^fm7flliT' 'P^^^ fi^^^ evidence of the amount of the intereft of thc 

evidence, and infured. For though tliis value is admitted by the in- 

maybfcjifputcd. , , • • t . r - 

furer 5 yet, as he admits it upon tne mere reprefentation 
of the infured, if he find it to be fallacious, and that thc 
fpecified value was fiflitious, and only a cover for a 
wager, it cannot be fuppofcd that he is fo far concluded 
by his admifHon,. as not to be at liberty to dxfpute die 
. v^ilue, and (liew by evidence, that it was meant . as a 
mere cvafion of thc aft (r). 



{a) Sup. 589.— (i) ?CT Lord MansJUld, in LewU v. RucUr, 
2 Bur. 1171, fup. 535»— (^) Vid. fff- 199. - 

la 
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In an aftion upon a policy on goods ^ the plaintiff can- upon a jx^iiqr 

;BOt give in evidence a rejpondtntta bond^ as proof of tn- pUintiff cannot 

tereji in tlie goocjs upon which the money was borrowed, ^»^^^e » ^^^""^ 

though they were of greater value than the fum infurcd ; evidence in 

becaufe bottomry and rcfpondentia intcrefts are always ^^"^ ^ ^"^^'^ ' 
infured as/ucb, ai>d there is no inilance of an infurance 
on refpondentb under tlie denomination of goods (a)-*— 

"Where money has been lent on refpondentia on Ea/l India In E^fi Mia 

10 /^ TT f -11 voyagci the 

voyages, the itsjrt. 19 G. II, c, 37, § 5, coniiders the /«»./#r on bot- 

borrower as having a right to infurc only for the fur- J,°^j^ ca^olniif * 

plus value of the goods, above the money borrowed j infutc the fun* 

and tlie lender as having a right to mfure for the fum bormwcr, the 

lent. If either were to infure for more, it would be a ^'*'^^*** ^*^"*' 
wager (b). 

But the ufagc of a particular trade may fanftion a But the ufage of 

I t !_• 1 A L 1 • /• trade miiy, lane-* 

departure ironi this rule.— As where the captam of an ,ion a dcpjirture 
Juj/1 Ind'mman made an infurance on " goods^ fp^cie and ^^®™ ^^'* ^"^•* 
" effecls" on board; he was permitted, in an aftion on 
his policy, to give in evidence of his intereft, money 
which he had laid out in the courfc of the voyage, and for 
which he charged refpondentia ifitereft {<:)* 

It would fcem, however, that, upon a policy on goods An mtereil in 

* r y o goods miy be 

generally, the infured may be permitted to give in evi- proved by a 
dcncc of his intereft, a mortgage or other fpecial I'un (d), ^hc^^fpccia[/««. 
In an aftion upon a policy on bottomry or refponden- ^vUicpceof the 
tia fecurities, evidence of the execution of the bottomry bi«um^7o/ ref- 
er refpondentia bond, and of the intereft of the obligor pondcntU bond, 
in the fhip or goods, is fufficient proof of intereft in the reft of ihc bbii- 
infured ; and in fuch c^fe, the obligor himfelf is a com- «J';;rJnt'ere"ft 
petent witnefs to prove his own intereft in the fliip or intbe obiigqc; 
goods on which he borrowed the money {e), hhnfcif may* 

prove nil owa 
- . , >^_«, intereft. 

(/j) R. Glovff ▼. Blacl, 3 Bun 13Q4> i £L 399, 4©y, 422. 
fup. 223. — (b) Ptrr Lord Mansfield^ (1 c. 3 Bur* 1400.— 
(f) Vid. Gregory v. Chrjfiicy fwp. g^,^d) Semb. Ghver v. 
jfjaci, I ^i 423, lup. 22J.— (f) Vid. I Bl. 396. 
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tssJi Dcoscstvr* that- tih6» iluD^ iojiitA vrttliini the<tftiie. luiii£cdi 

*feS»*»«l<?^ aft <<lWW. %?> 1^ WfeW^' "^^f^iP!^. IP> ^ 
KWSft ]fe!«i««^ ?«^«- 9* *ft flW«i[ «^- Aft Afi?f iflr- 



«p<- ^ iy y^f^-^^T . '* i. *- *— **'- y^*w»»^^» 
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5. frwf of the L^p. " 

Tke accident or misfortuiite which "f^t^ the cay^fc ^f The rn]9>a«tfe 
Ae lofs muft, a« ^ have ^rcady fccn («), Vc ^i^ti^ftly ]?! fi^ii^S t* 
and explicitly let forth in the declaration, in ordeir that «»w<*eclM«tioif. 
the infurer may have notice of the cafe againft wh\ch he 
is to prepare his t^efence. "* 

To charge the infurer, the loft muft appjcar to have TJ»ciof*muft 
happened during the continuaxvce of th^ ri({c ; and cafe§ have happened 
have frequendy occurred in which this was the principal tiiiuan« o/tSe 
queftioa. "WT^at (hall be the cominencen^ent and dyra- "*• 
tion of the rifle has been already fully trea^4 (^) » and ^ 

yttle need be added here uppn this fubjeA. Suffice it to in the cafe of » 
lay, that in the cafe of a fiipx ^ (^.? ^ infured fnm a ^^ 
plaee, it will be fufficient to prove th^t flie* weighed an- '' 
chor, or broke ground, in orde^ to fail on the voyage uit ' 

fured. If the infiirance be ai and from a place, the rifle 
commences from the time ojF (ubfcribing the policy, i^ 
the (hip be at home -^ pr from the firft moment of her 
arrival at the place fpecified, if that be in a diftant part 
9f the world.— rlf the riO^ on the fliip be from the loading 
the goods on board, then proof that any part of the cargq 
has been fiiipped, ^iU be evidence of the cpniltiLexi^cmeAf 
of theriik. 

If the infurance be on goo^st^ ^ ^nde^fwriter may, Inthecifeuf 
ff he think propci^, c^dl on the ii^fured to prove that they '^^ 
were piit in riflt. This may be 4one by the teftimcny 
either of the perfons who Slipped them, or of thofe who 
received them on board the ihip mentioned in the 'polity. 
But the beft evidence of this is the biB of lading, wUcb^ 
if bonijide made, is in all countries coniideved a^an au« ''' 
thentic document and c<mckifive evidence of the quan« '^ 
tity and fpecies of goods htden on board { becaufe tl^ * * 
captain, who muft exhibit it on h^is. amval at the port of 
deftination, is interefted that it fliaP not iscjode >mc«r ^ y^ 
than he has on board to deliver. — Jt ift^ As Vs&m j«flly ^'^ 
obferves> the true and fpedfic proof of the loai&ig, aA^ ^"^ 



' ; . . . . ' • • ■ • ^ I 



{a) Sop. 591.--^^) Sup. 10 V 
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not only evidence, as between the captaia ^nd the mer- 
chant, but alfo againft infurers and all other.* (^y).— :Thc 
underwriter may, however, Impeach die bill of lading 
on the ground of fraud or collufion. But tlic infured 
cannot alkdge any tiling in contradiction to it. 

The lofs may be proved by the parol teflimony of the 

mafter, oiEccrs, and ' crew of the fliip, or by any other 

legal evidence that can be auduccd for that purpofc- 

A protcft is not But the following cafe will fhew tloat the protefl of 

the'**erfon^ho ^^ Captain, fo long as he. is living, is in no cafe evidence 

made it if Uving. on the one fide or the other 5 tlic only ufe that can be made 

of it is to contradi£l his tcflimony, if he varies from it. 
The broker's An infurance broker apphed to an underwriter for pay- 

Ihfwing it Loan r \ r i • 1 ^ti' 1 • ' 

underwriter, meut 01 a lols, producuig the difterent papers reiatmg to 
'^'cn'.TUi.rt'o ^^^ fubjeft, and, among the reft, the proteft figncd by 
the lofj, on dc- the Captain. The underwriter told him he had looked 

ment "will not ^^^o tlic papers, and as there was a point in the cafe, he 
makeitevidcnce would not pay thc lofs. — In an aftion on the policy, it 

ataintt the in- , . t /• t r , , 

furcd. was contended on tlie part of thc defendant, that tlic pro- 

Senat v. j»«r/*r, ^^^ ^^^ made cvidcncc by the plaintiff, as a paper de- 
7 T. R. 158. livered by his agent to the defendant, containing an ac- 
count of thc lofs on which he refted his claim 5 and 
therefore, that it amounted to a declaration made by thc 
plaintiflF to the defendant of the fadls on which he re- 
quired payment. — Lord Kenyottj who tried the caufe, be- 
ing clearly of opinion that the proteft was not admiflible 
cvidenccj the plaintiff obtained a verdi£l. — On a motion 
for a new trial, thc court were clearly of opinion that 
the proteft, of itfelf, could not be ^evidence; and its 
having been in the broker's hands, and fliewn by him to 
Ac defendant, on an application for payment, would no 
more render it evidence, than a bill in equity could be 
. made evidence againft the plaintiff, becaufe its oontentt 
muft have been fliewn to the defendant. 
If a lofs by cap- The l©fs muft appear to have arifen from thc very caufc 
thcpuintiff *an- alledgcd in thc declaration, and no other. If, therefore, a 



not prove a lofs 
by pcrili of ihe 
fta. 



(a) Valine t. I, p. 604. Vid. Pcdner^ !i. t. n. T44.' Emmg. 
t. l,p. 314. 

" ^ ^ ' bfs 
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' lofs be alkdgedin the declaration to have been occafioned 
by captufy the plaintiflF cannot, under fuch an averment, 
prove a lofs by perils of thefea^ or by any other caufc than 
capture (ii). 

So, if there be two#counts in the declaration, one for ifa mobboar^ 
a lofs by detention of people^ the other for a lofs by pirates -, ^cr on*ftiorC 
the plaintiff cannot, on either of thefe counts, eive in whereby good< 
evidence that a mob of noters had boarded the Ihip, m is a lofs by- 
order to compel the captain to fell a cargo of com at an not by S/ "«"/«« 
inferior priee ; and that in confequcnce of this boarding, rfp^^f^** ^^ ^y 
the fhip was ftranded and a quantity of com loft. This 
could only be given in evidence upon a lofs hyjtranding {b) . 

Though it is a maxim in law that fraud fliall never be Proof that the. 

_ . n«rt«r»i 1 ... , captain was 

prefumed, but muft be ftncily proved ; and it is a rule, guilty of bnrra- 
founded on that maxim, that in queflions of infurance, Ji[thou[ifh^wtnc| 
he who charges barratry, muft fubRantiate it by conclu- negatively, that 
five evidence (r) ; yet it has been determined that proof owner, &c. 
pf the captain's having carried the (hip out of tlie regular 
courfe of the voyage, for fraudulent purpofes of his own, 
is, prirndfacie^ fufficient to entitle the plaintiff to recover 
as for a lofs by barratry ; without (hewing negatively, that 
he was not the owner, or that this was not done with the 
owner's confent {d). 

No evidence can be given of any lofs unlefs it be the no iof« is within 
immediate confcquence of fome peril infured againft. ^^e policy ,which 

n^if 1^ . 1 . • / f ^ ^ !• not an imme- 

That which is only a remote confequence of fuch peril diate confe- 

is not within the policy. If this tole were not adhered 2"thrperiu""! 

to, it would be impoi&ble to draw the line, and the in- furedagainft. 
quiry into the remote confequcnces of an accident or mif- 
fortunc would be infinite. 

Thus, where an infurance was made on a (hip in the jq ^ policy on 

flave trade, <* At and from Brifhl to the coaft of Africa^ ^a^ci, there it 

•^ during her (lay and trade thrre, and from thence to her againft mortality 

« port or ports of difcharge m the Weji Indus." There ^i,:::^^;^^^ 

■ • • arc killed, Others 

die of their 
(tf) Vid. KviUn Kemp t. Fi^nef 1 T. R. 304, fup. 106.— wounds received 

[h) R. Nffi'Uv.lA»Jbingitm, I T. R. 783, fup. 436.— CO Bara- |,"hersofcha\ 
tarie crimen nunquatn eft prefumendum, fed coDcludentifSm^ others by <*«?/"' 
probandum. Cafaregis^ difc. i,^n. 60: difc. 22c, n. 00. Vid, lowing f«lt- 

n-. t t\ ^ r\ ^ WW Zws ^ water, others 

Emerfi. torn, l, p. 37«.~{«J R. Roft ▼. Hvntn, 4 T. R. 33, jump overboard: 

fup. 457. 

was 
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The tnft w< i^ ^p^M- i Hi^iiorftadam <m Ac po&er, in ilynUt wordu ;-^ 

!r.:'„^Xu;red «< TJ^H^ttreri »e not to i»7 any loT. t)»«.m,y luppetv- 

:;:orrd% th. « '«« »»o^ curing the ♦oyage, (norb% ofl negroes by. 

mutiny; but << natUTsd dcatli cxcepted}) a^d not to pay for mottiiitf* 

yM dirdVom '* ^f mutmfj imleft the (smue ampimt to lol. per cent, to 

t^'r h Uie ri. ** '^^ compuljed upoatke ftrft coft irf tlie fliip^ mit-fity and • 

iliof/confe. <<caxgo, valuing negeoes fe MIt 9f 25 L /cr hetiL"— Jit 

ro^i^ny! ^l^eit sAa^n vpoit diis f^i)cy, ibe demand wa» for the yake 

*'**' *bf**fw the '^ i^nuipjjcr o£ 6aitt$ /^ by m«/i>jr«-*-The eridence ©£• 

diminution in. tbc Captain vas that he had ihipped 225 prime flasres on. 
Xy'V^^T^ board ! That on the 23d of Abj, before he feikd from 

rioo nunifefted thecoaft of Africa^ an infttrre£lion was atitemptedt Thafe 

by ti^ny. ^^ ^^^^ ^^^^ ^^ ^^ ^^ quarter-deck, and attempted 

^n" p. rf^'' ^^ throw him overboard \ bvfk he iras refcued by the ercnf v 
Vac. nZst That t;he wozi^iep^ an4 Cpmc ini^n, threw jthemfelves down 
'* • • '3P*»- the hatchway, and were mochbruifed; and I2 men and 

a. woman died o^ thei]C -brui^e^, and from al^tnence i 
That on thp 234 of ikfsy*. there was a general infnrrec- 
tion, aBd the cfrew were from imminent necefl^, obliged 
to fire upon the flayeai a^ attack them ^th weapons t 
That (everal flavea took to the (hip's fides, and himg dowu 
injthe w»ter, by the chains and ropes; fome for about a 
quarter of an hour : That feveral were killed by firing,^ 
feveral-woonded, feveral died from fwallowing fait water, 
01^ of their wounds, or from bruifesi fome from dugim- 
' ^ ttieir diiappom^ent \ fome from abitihenee ; fome 
ffom %cxes. and ^vers.| ip aljl to t^ aoiount of ;;, who 
. 4ie4 dtnwg the voyagc-rrThe imderHmMra hjad paid for 
T^^ yAo were either killed during the mutmy, or. died of 
dieir wounds which amounted to 1$ per, ant. ¥br die. 
p^ainfiff it was cozitended th;i^ though the reft did not 
, . fl^uftl^ diie in the 9E^ltiny, or o{ any Vrounds^xtceif^d 
tt tl^ tixne \ yet, as dney-ha^ all died in, e^ffitfimwueS^ 
^e m^utiny, thp wndpi^tera were liable. . 'Anothervcgii- 
fequ^ial.Ipffi W9^, tb?t the:circumftaace of tiie mutifly 
had fo leflened the yal^epf the flaves, in ihe.eftimatioa 
af the plantcr§b ^t they srere fold for 17 L a head ld% 
&au they wo)4<l/ QtK?r«cU*€ hftve. ictc^ 
ftH who .tried ^tbe xaufe^ find ;~<i I. think the undtfr^ 

.^t^r^ itOt.aitfwteiiiUe for the.kifr of .d»e.maifeet, or di^ 

■ '■ ' _ ^ ' '. , 



t 



«*a wwft, w;w» Mvt ¥»«;%«* 'i^, w «OT*>- 

Tl^li ?rf«««. »Wff#. *mWttl.iiB«»W(.. ^t ij ye^j;, #is. 
V^ *sfe Tte V»: l("'W>I' *e fcipSi 9! *=*. "^ 

*S f^iiSJi- M« «■"« wwS-?*?* «*■ w*. iff 1* "B 

<k1«^ >!*«( MM »i *S^ »««W*i W *^', wfe % 

wi^ 9? *=>*>, 'js (>#», w *<( '^fm^ *'^f'P*»a-. 

■« B Vj- *e <#«=■ 9< ?. 'l««iF7-.-=Tl»t great ciaCv lUfJ tiidj 
?H! #<^ a^^^.=^, %PW 9^ 9ai^i «?i ^V% V*^ 

^V^s,^ w^ta W ^ ^.; ^ufe tlw a!^ 1^ ^^^^ 
ra WM *5 MM9< *9*^' T'^9# kpSf «*=^ 

S9^ ytte? *» *^ -fh ■»«* «*»?* TO -few B fcfty;!^; 

*«*» ?(»*»* «(»t»9»lr> W4 *« *.i? 94 k^TJWP S/sWoS?'' 
^W -*%« te-ii K^9# W»* 9« *l 90»* 9J- -ft™*, EKSiS'f 
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l#dged in the 
dec I Aral ion ; 
ai payciencof 
falv^ij^e wbcn 
the lofs is a- 
vcrrcd to have 
happened by 
the (inking of 
the ihip. 

Carey v. King^ 
Cj. temp. iiariU 

304- 



The lofs muA be 
a direct and im* 
medi:ice confe« 
quence oi the 
cuufe allcdged. 



Wages and pro- 
%Uions expended 
dun'ng a repair 
of fea-d:im;»ge, 
is not a \o{% 
wiihin a policy 
on X\ic Jhip. 

Fletcher v, P«*/r, 

at N. P. ait r 
Ealt. 1769, Park 



Upon a policy 
vtijUfi and goods f 
the iufuredCiiB-. 



fpoiled : And the evidence wasj that many of the goods 
were fpoiled, but fome were faved. Tlie queilion was, 
whether the plaintiff might give in evidence the expence 
offalvage^ though not particularly ftated in the declaration, 
as a breach of the policy. — Lord Hardwicke faid, ^" I 
think they may give it in evidence ; for tlie infurance is 
againft all accidents. The accident laid in tlie declara- 
tion is, that the fliip funk in the river : It goes on and 
fays, that by reafon thereof the goods were fpoiled. This 
is tlie only fpecial damage laid : Yet it is but the cont- 
nion cafe in a declaration that lays fpecial damage, where 
the plaintiff may give in evidence any damage that is 
within his caufc of aciipn^as laid. Ijt was cbje£led that 
fuch a breach of the policy ihould be laid tliat the in- 
furer may have notice to defend it. Now it is fo in this 
cafe, for they have laid the accident, which is fufficicnt 
notice, becaufe fome* damage muft have happened." 

The lofs muft appear not only to have proceeded from 
the very caufe alledged in the declaration, but alfo to 
be a diredi and immediate confequence of the accident 
or misfortune which has happened to the very thwg in- 
jured. Therefore an expence which is incurred in coni- 
fequence of the accident or misfortune ftated in the de«> 
claration, but which is not incurred in repairing the 
damage occafioned by it, cannot be given in evidence 
as part of the lofs witliin the meaning of the policy. 

Thus, where a ftiip was infured, *' At and from Idmr 
" dm to Ne%ucajlle and Marfeillesj and from, thence to 
" the Wef-IndiesS' — ^Thc fhip, in diflrcfe, bore away 
for Minorcay where it being found necefiary to repair her, 
ilie was unavoidably detained there a confiderable time^ 
— ^The infured brought an a£^ion on. the policy, to re- 
cover the extraordinary v^a^es and prov'tfiom expended 
during this detention ••-Jiut Lord MansfieUy who tried 
the caufe, was of opinion that fu^Ji a demand could 
never be allowed as a charge againll the infurer oa 
the Jh'tp \ and a verdi£t wgs accordingly given .for the 
defendant. . • , 

So where an infurance w^ made ^^ oxxjbip and goodi% 
« from 0Jieti4 to Dmifiiquef'^—ThQ ihip in her voy^igp 
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having met with bad weather, and being in great diftrefs^ nof recover for 
the crew threatened to take the command from the mafter, fioo» or demur- 
unlefs he would make for the firft port. The matter J^^J.'^g^^*,. 
bore away for Ferol to repair the Ihip ; but by the time pai<"» an^ <i<'t«o- 
the repairs were finifhed, the crew deferted her. He icignpotwr. 
dien got another crew, and at the moment he \^as going E<ie77^p^e 
to fail, the Spanijh governor ftoppcd him, and after de- atN. p. »ftcr 
taininghim37 days, difcharged him, and hef proceeded 54. ^* 
on his voyage, and at length arrived at Domimquf.-^An 
aflion was brought on the policy to recover the lofs in- 
curred by ivagesy proviftonSi and demurragCy during the 
fliip's detention at FeroL — On the part of the under- 
writers it was contended that the freight, and not the 
fhip, is liable for this lofs, and that the charge of de- 
murrage could not be allowed upon this policy. — Mr. 
Juilice Buttery who tried the caufc, was of this opinion, 
and nonfuited tlie plaintiiF. 

So, where a f)jip was infured, ** At and from London The infured up- 
<« to Africay during her ftay and tr^de there, and to her ^^"A?^ 'an'or 
" port of difcharge in the Weji Indifs/*'-^The Ihip on recover ihc ex - 
her voyage from, Africa with a cargo of flaves to her port ^provjfionicc- 
of difcharge in the Wefl Indiesy touched at Barbadoes for ^»^^''"«* ^^ " 

^ •' ' detention under 

the purpofe of watering, where ftie was detained a con- an ewLir^^. 
fiderable time by an embargo, which had been before 2?,^^^"T. 
laid by the commander in chief on all fhips at that ifland, -t''-^^'> ^ ^' ^• 
The captain applied for leave to depart, and being re- 
fufed, he failed without leave, but Was purfued by a floop 
of war, and after a flight engagement, brought back, and 
the crew diftributed among the men of war. The em- 
bargo continued from the i8th of December, till the 27th 
of January. The fmall pox broke out among the Haves 
on the a2d of January. In confequence of all this, and 
for want of mariners to navigate the fliip, fhe was de- 
tained at Barbadoes above two months after the etr.bargo 
was taken oflF. She then failed to Jamaicay her place 
of difchairge. — An aftion was brought on the policy to 
recover the amount of tlie additional wages and pronjiftons 
occafioned by the (hip's detention under the embargo. 
Mr. Juftice Bullery who tried the caufe, was of opinion 
that this policy, being upon the body of the ihip, and 

die ayorage loft thereon^ excluGvc of the charge for wages 

and 



^ \ 9f.(t»^mf&H^* ; : ^6dk%. 
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^d!^lMd.^\]^ 'k ■JMdHoto 'to V(k ithtle '-dit^ /IknAitmw 
^ ^knft 'ctiiitenwu xnl this <pztt ^n %e iphintin^ jfi/jkt 
<dii(t 'thi» itoib, Wihc <Mcatfioiled 'by the ^irftin^ -ith 
VUch tdfe iiifUftfd WgKt 'InS^ iAti<dd!i(hH ^ kcdve»^ 
■A hat \ '^otal Wib iie >M^ <reco*er a Ipardal Io& ^ 
<tlie "MiKmitt "tA 'the *d»n^ -aSadiy ''fbft3iiti^'<a)^, "iiii^ 
.)i)c^, <tfaitt idii»%& k 'idft 'dccifidii^ "by ^"^ximt^f 
*af ^ tinftav, 'lyir Ws >n!fiftkjfce t6 -teWJFbl Whbr)iy.^=:«ttt 
'the -xaak d ^teiuiia dj l '^ 'ite iplattti^ff %^ 'nb Ti^Ik<t6 
-^<i<hw»<oh'dcliar ^g^dtfiid.=^Iktfd-Afart<^^,— '<» The?e 
it^b^o^tdiiltjtd <fliew lUuMk 'oh thte IpdHc^, <tbe "infof eJI 
<ciHi tvic6i>CTfcfr'iRtch'^-ld6H Wit4s'coittr^<t6*the<(icttr> 

Vir ^<m fi 6 a» > -jfre'ti^ver'ailo^red^iv^fStding'-the ^dinnqgRcsk 
'%K 'infigari b e ^is xifi the ''body'oif 'tbe'ibip, tadcle, ia»4 
feMftiite^ 'rtife'itfi'tlfc Vftyage »* 'tit^i'r. fere "itis HHt^ 
Wht^a ^ '-M> Mzdii^ \n& 'faofi t6 4]ie %^ 'tacUo, 
xn fuilulure^ "knd ifaetefbie t tlDhk 'ue ^diieflion \ra$ 
VigKt, aid ttett ^Ac iphdiitHF;yug|tt "hot to T<fc<yver:'V.*fr. 
' "tuftice 'jBMril^ fiiidV-^'^ if the 'iiiu> 'h:td Wh ^detirihed i^ 

•• • •• '"'it' -•• 

^ccwfe^uencc W *an HnjiiryVMch ilic %ad Teceivcd Sh ^ 
**ftoiffii, 'drimgh *thc HindArwritcrs 4mrfe fevc 4nadc ig(kA. 
tixc yainkgci; V^ "*« 'infiirtd V:d«a 'ndt ^hivc ^liimcli 

^^ • • ***** 

■te amdorit 'of 'ti^ages tir iprovifiens, "Sorihg tne tf hie -Qidnt 

Hn-w^ihgti '^'»^'OrtIy'l<kjkto'the./tty*5Wjrrt>--^ 

*tbe'tk]urdwe. ^ere«the m^ Njras 'fjcfc>, kh8 the ^agtS 

«tdipiw\^fionS^Tt6ipaift 'dF the tHhg'infQred." 

Vf t /rtitp'.^f.- ^-ee, ^n'thefofkiHriftg tafc, Vhfeh 'is Tidt'eafiljrtecdh- 

'SilS/zV likable "vi'^ the 'tlfrfee feregoiftg 'cJjfeS, It Vks ^e •6^ni61» 

;rt.;^.>id>re '^f 'thc'c6uift'that=a4hii)'-s ^r^\{:i6^^k !pi^dte£3E(iai)ytHe' 

^Iwy/" uy tlie .^^j.^^ ,^j^ ^jj^^ llSflto'oh'ii -Bltrtk-kiiil 4hn4ng ^ 'ft- 

ij>ah-;: Hmd =<hit 'thSy Wife '16 'be'-ciinfidcrejl 'as -a -"j^'tf^ 
'A''fl;ip'ijlr«wt. ^Ah ■irtfunlitte ^wifc 'miWetih -i ^/hi-fhip's Jfett, Th'ltHc* 

luinWby W: this ipolrcy, 'ft ^p^ eair d d fa'jt 'wtfe 'dfe %fip 'x^fe ^■j'fiife'bff 
Wto'ltoihi 'Sdrii-^l ifdnJ, 9h 'fee Wtt fea'^ttJfc, "fe '•b«Jci«e 'iiiSJdfaB^ 



■«ii<ta 



((-)) VW. '/Iwi* V. 4Birf, •« T. *. if*?, fe. Ij^ 
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'fioos were ukoa^^ put of lier, auid put iiMo ^ i/m^lDii(i| ^ 1 

called a Bani-Saut, where they w«rc <Wlroy«d by «ccir fji^flr.'^'' 

demal, fircr-* At the tria^l, this accidrac WM conSdered ^^^ 

as if it had haj^ieaed ^ Anarif thejhip{fi)^ and it Wat 

^dmit^d ^fhat the policy coi^exed all the fAtteles but the 

prowfions^ and if thej; wera not protedled • )>y the policy) 

then there NDiTQcdd notice a pardal lo(s oJF %pfr ceni.^Otk 

the part of thc'defaidaiit it was comended tfaat^e pro^ 

vifiansy which were merely for the ihsp's crew> were not 

-protc&ed fay a policy on ihcjhip* Bttt one of die joryv 

obiervingtbat it had been'detcrmined in Lord Manf^Wt 

time, that they were included under tbe word << Jvmi-- 

'^ ture^" and that the merdiants in the city had ever 

f|nce acquiefced in this "decifion^ there was a resiiiSt for 

the plaintiff.--On a motion for a new trialj ^e above 

«afe of Rphertfin v* £wer was relied ofi as a clear au^ 

thprity, to (hew that the (hip's provifions were not pro«» 

te£]bed by a policy on the ihipj and that> if provifions 

were included in the term ** fnrnitlUPe/^ there oould never 

be a total lo£^ after a confumpi;ion of any part of^tl^tiar*- 

-*-The court} however, were unanimoiUly of Opinion that 

the underwriters were liable for the esipence of the proji' 

^ifiotts which were bought to replace thofc confiune4 

by the firC) which was an accident within the words oL 

tiic policy, — ^Lord Kenyan faid j — " When it was ftated> at 

the trial, that prevtfions w^e included in the word ^fiiP^ 

* niturc/ I conftis I i^s fomeWhat at a lof$ to know tQ 

what extent the underwriters were liablle on words & in* 

de&ute as thefe which are ufed. If the provifions be. 

infured as part of the out-fit of the Ihipj and they "were 

4eftioyed by one of the perils infured againft, theit is 

'an end of ^e queftion y a lofs has happened witUn the 

'meaning of the policfy, and confequently the defendant 

is liable. But it was laid m the argument* that the in- 

ilant any of the provifions wm confumed on boar^ thcf<^ 

could not be a total lofs: But the anfwer is^.tb^t that 

t:omes within the wutr Mt4, tear, fftb^JBip\ and it might 

{a) Vid. iV% v, Roy. Ex. /If i £itr, 34!., f^p, i9u 

^ ni 
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as well be faid, that if a maft were a little injured, thetc 
The diflinaons could not bc a total lofs. The cafe of Rohertfm v. E'wer 
this cnfe and i« clcafly diftinguifliable from the prefcnt. Here the pro- 
tbat of Rohert/M yifiQ^s wetc confumcd by an accidental fire on board the 

{hip, (for the ifland and the (hip were> for this purpofe, 
the fame), and within the meaning of the pc^cy ; but, 
in that cafe, they were confumed by the negroesy during 
the detention of the fliip (a)." — Mr. Juftice Buller faid, 
— " It is perfcfkly clear that, in every inftance where 
lofles have been fettled, the provifions put on board the 
veilel, when (he failed, have been confidcrcd as part cf 
the Jbtp. The value of the (hip alone comprehends the 
hull, the mails, the tackle, and the provifions. Then, Jf 
the provifions be included in a policy (Hi the fliip, anJ 
all the provifions be loft, the underwriters muft make' 
good the whole lofs, whether it be a valued or an open 
policy. But it has been faid, that if an accident happen 
after fome of the provifions are confumed, the under- 
writers are entitled to a deduction to the amount of fuch 
provifions : I will anfwer this, as the argiiment applies, 
firft, to a valued, and then, to an open policy. As to 
the firft ; from the nature of the policy, the provifions 
Mre not infured againft all events ; they are only infured 
agaioft particular rifles. Again, there is nothing from 



(it) According to the report of Rnherlfon v. Ewer, Lord 
Mansfitld laid it down as a general rulca not refiridted 
to any particular trade, that on a policy on a Jbip, fail- 
or's wages or provifions are never allowed in fettling the da* 
magee ; nor was it ever objeded in that cafe, that the provi- 
fions had been confumed by the fiaves. Indeed, it is net likely 
that fuch an objedion could have been made ; fi}r it is well 
known, that the food provided for the flaves 19 part of the 
cargo, and very different from that which is provided for the 
fhip'tf company ; befides, the (hip's company muft have con- 
fumed a part. But, be this as it may, if it be neceflary, in 
order to fupport the cafe of Rohertfon v. Ewer, to fuppofe 
that the provifions, fi>r which the infured wanted to charge 
the underwriters, were confumed by the Jlanetj and not by the 
crew> then the cafes of Fletcher v. Pooler and Eden v. PaoU^ 
whtre no fiich ground could be alledgedy cannot be fufiatned. 

which 
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w)iich there can be falvagc : If the body of^the Ihip, and 
every thing on boards, be funk, or bumcd^ there can be 
no falvagc. And, in the cafe of an open policy, the in- 
fured muft prove, by evidence, what was the value of the 
whole ; and then the fame reafons apply as in the caft of 
a valued policy. With refpedl to the cafe of Robert/on 
V. EwsTj I thought at firft that it applied ftrongly to the 
prcfent j and if I ftill entertained the fame opinion, I 
l^ould not, on account of any ufage to the contrary among 
underwriters, overturn a folemn determination of this 
court : But that cafe, and the two others there men- 
tioned, are clearly diftinguifliable from the prefent. In 
ail thofe cafes the infured wifhed to charge the under- 
writers with the amount of the provifions confumed, 
during the time when the fliips were detained. Of thofe, 
therefore, it is fufhcient to fay, that an infurance is on 
the fliip fir the voyage ; but during a detention, the fliip 
is not proceednig ; and therefore the underwriters are not 
liable (a). This cafe alfo differs from Robertfm v. Ewer 
in another circumftance : There, the provifions were con- 
funied by the flaves on board, and not by the Ihip's crew, 
and the flaves are confidercd as a part of the cargo. The 
words of Lord Mansfield^ in that cafe, muft be taken with 
refereiicc to the cafe then before him. He was then 
fpeaking of a charge for provifions and during the deten- 
tion of the (hip, and for jhe maintenance of the flaves } 
and he fai4 ; — " There is no authority to (hew that, on 
** this policy, the infured can recover iotfuch a lofs ; but 
*• It is contrary to the conftant praftice." Then he pro- 
ceeded to fay that, on a policy on a fliip, faiior's wages 
or provifions are never allowed in fettling the damages. 
Now, even if thofe latter words be taken in their general 
fenfe, and not confined to the cafe immediately before 
the court, they are accurate ; for provirK>ns eo nMiine, are 
not taken into coafideration. — If the captain be obliged. 



- (a) There muft be feme miftake of the reportier in this place. 
It cannot be fuppofed that the learned jodge ever meant to 
fay, that while a (hip is detained, fhi is not under the proteAion 
of the policy, , 

s s in 
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in. consequence of the detention, ,to purchafc other ftores 
for the "remainder of the voyage, the underwriters are not 
anfwerable for thefe j but only for thofe which were on 
board at the time of the infurance, fince they only formed 
a part of the value of the (hip. — ^The ufage of merchants, 

• • 

as to the conftruftion of thefe inftruments, (lands unim- 
peached, and therefore itmuft prevail in this cafe,*' 
Wl^en the ex- By fhe law of France (a)y the expence of wages, and 

am'rpro^inon" provifions of the- feamen during a detention, arc reputed 

ihaii tie X gene- a grofsy OX general average^ if the fhip was hired by the 
tal, when ji pwrl- • , , t i • i r .1 ' 1 • 

tulai »»cragc. fiionth 5 but it hired for the voyage^ this expence u 

borne by the fliip alone, as a fimple average. — P^ 
t/:L'r [b) gives the following reafon for this diftindlion. 
The wages of the failors being included in the freight, 
when tlic fhip is chartered y^ the voyage^ the owner, who 
receives freight for the whole voyage, is bound to fupply 
the labour of the failors for the whole time of the voyage, 
of whlth the time of the ^detention makes a part. — On 
tlic other hand, when the (hip is chartered ,by the monthy 
the owner, receiving no freight during the detention, 
owes no fervice of the failors to the afixeighter. The 
affreighter, therefore, ought, in conGderation of the be- 
nefit he derives from the labour of the failors, to pay for 
their labour and provifions during the detention. " 
B-it tn^ tifa'-c of ^^^ ^^ ufnge of trade often controls the general con- 
Ir^de often dc< ^rudion of thc policy; and what Ihall er Ihall not be 

Icrniines what * ' . • 

ih:i!i ic deemed protCCted as part of the fhip and furniture depends, in 

p.rtofrhcihT. fome cafes, on the ufage of a particular trade. ' ' 

Wi. ether the As where an infurance was made, in the ufual form, 

ftthinjc tnckic in en a fhip emploved in thc Greenland fifhery ; and, in an ac- 

whale fiiiirry be tion ou tlic policy, ihc qucilion was, whether Acting- 

lv!iicvon*the , tad'leW'ds included in the infurance on thcjhip, furni" 

fhip,' depends ^ Sec— Lord Mansfieldi who tried the caufe, faid 

on the ufage of \ , 1 , t t 1 .... 

tnc trAric. that thcrc was no doubt but that the boats, and rigging, 

jjo/iiZTTnck- and ftores, belonging to thc fhip were included ; and a^ 
#'/r//, E. 25 tQ the fifhing ftores, it muft depend on thc i^^r ^ //ir 

MS. ___-_—— '• -=■ 

-'* ■ ... 



(a) Ord. de la mar. tit. des avanes, art 7. Vid. Emertg. 
tom. I, p. 539. — {b) Tit. dei chartcs parties, n. 85. 
*"•'-- ^ • • tradfi 
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trade. On this, there was contradi£lory evidence. Tht 
plaintiff, however, obtained a verdift, which the court 
afterwards fet afide, and granted a new crial, upon the . 
ground liiat the evidence of the ufage was principally in 
favour of the defendant. 

In a former chapter we had occafion to obferve that tht The captain's 
captain^ s clothes ^ the Jhip*s provijtonsy and goods lajbcd to the yrlvXnsyj:^ * 
decky are not comprehended under tlie general denomina- k^^^^ H^'^ ^o 
tion 01 ** goodsy ivaresj and merchanatzesj m the policy ; within » pgiicy 
and that the infurer is not, therefore, liable for any lofs on ^"^^'^ " 
thefe articles unlefs they be fpecifically named {a). 

Therefore,' where an aft ion was brought on a policy ^f^f^ v. Hunt'r^ 
on goodsy the property of the captain, for fix months, Hii. \bG. ill. 
the lofs proved was chiefly for goods lajhedto the dechyXkiz ^'"^ '^' 
captain's clothes, and the J?'^p*s proviftons. — On the part 
of the defendant it was proved by an underwriter and 
a broker, that none of thefe things are v/ithin a general 
policy on goods \ becaufe the rifk is greater, as to goods 
lafh«d on deck, th^tu on other goods ; and that a policy 
on goods generally, means only fuch goods as are mer- 
chantable, and a part of the cargo. They alfo fwore 
that when goods like the prefent are meant to be in- 
furcd, they are always infured by name, and the pre- 
mium is greater.-— Lord Mansfield faid he thought it 
confiftent with reafon, and underftood the ufage to bjC 
fo ; and therefore the plaintiff withdrew a juror, the pre- 
mium having been paid into court. 

In an aftion on a policy on gosdsy the infured cannot The infured on 
recover fot freight pro rata itineris paid by the owner of f.^tkdSu frdghf' 
the goods to the owner of the fhip ; where the ihip is P"'^ /*'f "'.^'' '"' 

^ i ' * n^riSf (J U ling 

captured and detained by a foreign power, and after- capmrc. 
wards reftorcd. 

Thus ; in an aftion on a policy of infurance on goods, 9°°^* ^"^^ '"" 

" At and from Nevis to Brijloly' it appeared on the trial an'*! gooHI ..le^ 

that the fliip on her voyage was captured by thcFrenchy '^'P^"'^^ 'l"*^ 

carried into Morlaixy and there condemned. Upon an fentcocc re- 

appeal to the parliament of Paris, this fentence was re- pJ^^'ecds^oi^d^Kd 

verfcd. and the ihip and cargo were decreed to be re- lo be paid lothc 

^ o owner* : The 



(a) Vid. fup. 225. 

s $ a ftorcd \ 



6a8 , Of the Procudings. [Book !• 

freight /r#rrtM ftore4 f OT thc iict ptocecds thereof) if fold, to be paid 
the owner of tte to the Claimants. The ihip and cargo having been tola 
fh««forwhich before this fentence was obuined, the money, after dc- 
ihetnfortrsoR duftinff all charges, was remitted tf> the plaintiff, who 

tbegoedsaic * r i r t ii_- i. ex. 

liable. was agent for the owners of the ihip, the owners of tfie 

Bailie V. A/#rff- fS^^t ^^^ ^^ underwriters. — ^The underwriters paid 
y//d«r, Hii- 25 the charges of the fuit, and all other expences. The 
MS. plaintifiT (the common agent) paid to the owners of the 

(hip, freight prb rata itineris \ and the queftion was, whe- 
ther he was to be reimburfed by the owners of the goods, 
or whether this was a lofs within the policy, for which 
the underwriters were liable. — ^Thc court, after time 
taken to deliberate^ were unanimoufly of opinion, that 
the Underwriters were not liable to this charge. — Lord 
Mansfield faid ; — " The queftion ,18, whether the owner 
of the goods can charge tlie underwriters with this itemy 
which was paid for freight pro rata itineris^ by the owners 
of the goods to the owners of the (hip. As between the 
owners of the (hip, and the owners of the cargo, in 
cafe of a total lofs, no freight is due : But, as between 
them^ no lofs is total, where part of the property is (aYcd, 
and the owner takes it to his owti ufe* Here the vahie 
of the gopds was reftored in money, which is the £une 
as the goods ; and therefore freight was certainly due 
pro rata itineris. But, as between the infured and the 
underwriters upon the cargo^ it iB a contract of indemnity, 
and the latter have nothmg to do with ^freight. T%e 
, owner of the (hip has a lien £or his freight \ but in the 

The under- qafe of a lofs, really total, no freight \& due. In the cafe 

wricen on tto^t 

are in no cafe of a lofs, total as between the infurer and infuredt with 
iUbit\or jrti^ht. foivagc, th^ owtwr may eidier take the part fatrcd er 

abandon ; but in neither cafe can he throw the freight 
upon the underwriters ; becaufe they have Hot engaged 
to indemnify him againft itj and have nothing to do 
with it." ... 

ifth?pinintiff ' In aflumpfit the pUuntiff tecover^ dani^es adcoi^dhig 
declare upon a .i^^ ^q ^videftce ^pro totiUy and thcrefote he is ndf oMtifid 

tota lofifhcmajT * * 

Kcoerfora -fo prove all tfac damage aUedged in his dedaration. 
^^^^^'^ ^Heoccj ^ugh thcplahitiff :dechue as for a t$tal kfs^ 



» ^ • • ■ * •m ^ 
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he may recover as for a partial M.-— Soj if he declare So if he dedans 
as for a total lofs of the entire tliiiig infured, ivhen in entire thiog» . 
fa^fl h€ was only owner of, or interefted in a part thereof, ^ ^ooiy*Vpart' 
and the lofs be only partial, yet he Ihall recover his pro- 
portion of fuch partial lofs to part. 

Thus : — Art infurancc was made on one fourth of a ^pon *" »n<»Jr« 
ihip $ and the infured declared exprefsly as for a total hfs fwrth of zth'tp, 
of the Ihip ; but the evidence only proved a partial loft j f.^^Till^^I 
nor was it attempted to prove a total one, the damage hut proves ouiy 
being fo fmall that it might have been repaired for 50 L o^,u recover 
—It was objcfted at the trial, on the part of the dc- ^"ch^artuMofg. 
fendant, that evidence of a partial lofs, was not fu£B- Gardiner v. 
cient to maintain a declaration for a total Icfsy and it q^/; ^BhioS. 
was fuggcfted that the prafticc was contrary. — A vcr-* 
di£t, howe\'er, was taken as for a partial lofs, fubjeA 
to the opinion of the court on the above qucftion. — The 
court were clearly of opinion with the plaintiff. — Lord 
Mansfield faid \ — " I was fatisfied upon principles, pro- 
vided the pradice did not interfere ; but, having heard ' 
of no determination in fupport of the practice alledged, 
the cafe muft ftand upon principles ; and, upon principles, 
it is clear that the plaintiff may, upon this declaration, 
recover as for a partial lofs. This is an afilon of 
ajfumpfit, which is a liberal a£liqn % and the plaintiff may 
recover lefs than his declatation would fupport, though 
fiot mori* There are two grounds of the plaintiff's de* 
elaration ; the policy, and the damage to the (hip. Whe- 
ther this be a total or a partial lofs, is a queftion that 
goes to the quantum of damages, not to the ground of the 
. aBim^ The ground of the a3ion is the fame, whether 
the lofs be total or partial ; both are perils within the 
policy. As to the defendant's not coming prepared to 
defend a partial lofs \ this, indeed, would be an objec- 
tion, if it were true : But tlie defendant does, in truth) 
come prepared to ihew, either, that no damage had hap- 
pened at all \ or, at leaft, &at damage had not happened 
to the extent alledged.— Neither could the defendant have 
b^en hurt by a judgment by default j for the plaintiff 
eould not have recovered, upon the writ of enquiry, mor» 

R 

.993 damages 
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damages thari he could prove that he had a£tually fuf- 
fcred* If this obj^dlion were to prevail, it would in- 
troduce the addition of unneccffary d)unt$ in the decla- 
ration. In an ejeftment for more, the plaintiflF may re- 
cover lefs : It is every day's praftice.'*— Mr. Juftice De^ 
nlfon concurred, and faid ;— " In an aftion for damages, 
the plaintifFis to recover according to his proof, /ro tanto% 
but he is not obliged to prove all that he has alledged. 
If it had been an aftion of covenant for pulling down 
a houfc, might not the plaintiff be intitlcd to damages 
for pulling down a part of it? This is no variance of the 
evidence from the declaration. The evidence tends, in 
a certain degree, to the proof of what is alledged in the 
declaration. Two counts would have been unneceflary.'* 
One of fevcrai gQ where the plaintiff was^one of four part owners of 

pirr owners of a * i r • i • i *■ • • 

ihip mny infuro a fliip, and cacu uilurcd the freight witliput mentiomng 

r.'lIyl^^*ithol\"*" ^li»^ i^ ^^S ^^h ^ fi^^'^ 9f ^^^^ fy^-'^ght that he was in- 
mentioning what tereftcd in. — The plaintiff, in his declaration, flatcd his 

ftijre he has in . 

tr.c (hip J and he uitereit generally, and not as bemg an aliquot part of the 
rcraify^ind^r. fl^'P-— It was objeQed on the part of the defendant, that 
cover according the plaintiff lliould have alledged his intereft according 

\ * to the truth, a;id not in 'that general form. That the 

^./^^v./^/r/A'//, regiller of the fliip, which' was produced, was conclufive 

12 Dcc.miir evidence as to the perlons who were owners, and of 

'^ " * * their .refpe£live fliares 5 and the rcgifler fliewed that tlie 

plaintiff was only owner of the fourth part. — Mr. Juftice 

Buller^ who tried the caufe, held, that this being an open 

policy (fl), the plaintiff might recover according to his 

intereft ; and he had a verdift accordingly. 

yf/&///w-/ if he So, if the plaintiff prove a greater intereft than he al- 

Ht^ercft^tUn hT l^dgcd in lus declaration, this (hall not preclude him from 

aiudgcd. recovering to tlie extent of the intereft he has alledged, 

Pazi V. Rogniy Thus, whctc thc declaration .ftated that the plaintiiF 

«ri. i^8c ?rfr/t "Wras poflefTed of ojie third of the fliip infured ; and.it 

40*- \Vas proved that he had purchafed. the ivhcle at one period. 



• [a) Had it been a valued J>oUcy^ it would hare made no dif- 
ference Ii\ tills cafe ; for the infurcr may difpntc thc amount of 
iTie intereft of Ihe fnfirrcd if it be over-valued, as well in an 
cOJor upon a valued policj-, as upon an topcn^ont. * • * 

4 There 



Chap. XVIL S 5-] Thetrial^Proof of Lofs. 631 

There being no evidence to fhcw that he had fince parte4 
with any fhare of it> it was infifted that this was a va^ 
nance. — But Lord Mansfield held that this was fufiicient 
evidence j for, omm tnajus continet infe minus ; and over-, 
ruled the obje£bion. 

By the preamble to the fecond feftion of the flat. By 19 a ir, 
19 G. IL c. 32, it appears that, before the paffing of u^SJ^J,."^" 
that 2iQty if an obligor in any bottomry or refpondentia hccome bvjk* 

, , , r • f c ' r 1 rupt before a 

bond) or an mlurer m any -policy of inlurance^ became lou happen, ti»e 
bankrupt before a lofs happened, it was made a queftign *"^y«^«<* "»^y 

^ tr^^ T claim ; and after 

whether the wfuri?d in fuch policy, or die obligee in » iof», provt his 
fuch bond, could be let in to prove his debt, or to re- dmraiflion, t'Jji 
ccivc any dividend under the commiffion : But now, by "active uh divi- 
that feftion, it is provided, * That fuch obligee or infured iof» had hap- 
Ihall be admitted to claim, and after the lofs or con- ^nll'l^S^^^ 
tingency fltall have happened, to prove, his debt, and 
to receive a dividend of the bankrupt's eftate, in pro- 
portion to the other creditors ( and that the bankrupt 
fhail be difcharged from the debt owing from him on 
fuch bonjJ or policy, in like manner as if fuch lofs or 
contingency had happened, and the money had been 
payable,^ before the ifl'uing of the commiffion.' 
As the words of the above preamble refer o;ily to hot- Thi» ftatutc«- 
tomry contra£ls, and infuranccs on fhip and goods on Ince! upon Um 
board, it becapie a doubt whether it extended to iff/ur-- 
anccs upon Kvis, though the words of the enadiing part af e 
general ; and it was fuppofed that the leglflature could 
not have had infurance upon lives in contemplation, be- 
caufe the riik in fuch infurances may remain unfettled 
for many years i. — ^But it has been determined that the 
general words of the ena£ling part are not reftrained by 
the preamble ^ find that it comprehends all injurance^^^ni, 
confequently infurances t^n lives (^)« 



{a) R. Coxy 4 Lfijlard, B. R. HH. 24 G. III. Doug. 166, n. 
Vid. Patiifon v. Banks^ Cowp, 540; and Mact v. Cadellf Cowp, 
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BOOK THE SECOND. 



Of Bottomry and Refpondentia. 
HTHIS fubjefl may be treated under the following dif- 



1 



tributlon ; 
J. Of the nature and form of the contraflr j 

2. Of the parties to it \ 

3. Of the thing hypotliecated ; 

4. Of the principal and marine intereft ; 

5. Of the perils or ri(ks to which the lender is liable j 

6. Whether he be liable to general average ; 

7. Whether he be entitled to the benefit of falvage. 



Br»'trtmTy de- 
fined. 



CHAR I. - 

Of the Nature and form of this Contract. 

BOTTOMRY is a contrafl in nature of a mortgage of 
a Ihip, on which the owner borrows money to enable him 
to fit out the fliip, or to purchafe a cargo for a voyage 
propofcd ; and he pledges the keel or bottom of the (hip, 
pars pro toto^ as a fecurity for the repayment : And it is 
ftipukitcd that if the fliip fliould be lofl, in the courfe of the 
voyage, by any of the perils enumerated in the contradi) 
Ae lender alfo fliall lofe his money ; but if the (hip 
ihould arrive in fafety, then he {hall receive back his 
principal, and alfo the intereft agreed upon, which is 
generally called the marine intereft however this may 
exceed the legal rate of intereft (j). Not only the fliip 



(tf) Vid, 2 Bl Com. 458. 



and 
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aod tackle^ if they amve lafe, but alfo thepctfbnof the 
boixawer, is liiible for the. money lent and the marine 
intereft. 

When the loan is not on the {hip, but on goods laden R«fp«nd«nrii. 
on board) which, from their nature, muft be fold or ex- 
changed in ^the courfe of the voyage, the borrower's per- 
fonal refpon&biliiy is then the principal fecurity for tlie 
performance of the contrad, which is therefore called 
rifpmdtntiB {a). In this confifts the principal difference Difference b»- 
between bottomry and refpondcntia. The one is a loan ^*'**" *"*^™' 
upon the Ihip, the other upon the goods. In the former, 
the {hip and tackle, being hypothecated, are liable, as 
well. as the perfon of the borrower; in the latter, the 
lender has, in. general,, only the perfonal fecurity of the 
borrower. But the perfonal. refponfibility of the bor- 
rower i$ not in all cafes, the only fecurity of the lender. 
Where the money is lent for the outward and homeward 
▼oyage> the goods of the borrower on board, and the re- 
turns for them, whether in money, or in other goods 
purchafed abroad with, the proceeds of them, are liable 
to the lender (^). The money is to be repaid to the 
lender, with the marine intereil, upon the fafe arrival 
of the {hip^ in the one cafe, and of the goods, in th^ 
other. In all other refpedls, thefe contra£is are nearly 
the fame, and are governed by the fame pri;iciples. 

The cdntra£l of bottomry is called by the Fretichy con- penominatigB, 
trat de prit i la groffi avanturc, or central i la groffe. 
In Le Guidon (c) it is called tomerie, and Molloy {d) fays 
that it is derived from bomnie or hdmerie^ a FUmj^ word 
which fignifies die heel or bottom of a {hip. 

Though it is extremely probable, as we have already in ufe amonc 
(hewn (f), that the contrafl of infurance was unknown 
among the ancientSj it is certain that the Romans were well 
acquainted with that of bottomry, or rather refpondentia, 
which they denominated nauticum feenui or contraffus tra^ 



{a) 2 Bl. Com. 458.— (^) PotUeff h. t. n. 34. Emerig. 
t. 2, p. 476. 561.— (r) Ch; iS,— (1^) De jur. marit. b. 2, c. 
Ill i 13. — (f) Sup. J*. 
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jeiHtut peeunU ; and it is treated of both in the Dlgeft 
featnu trajtBi- and thc Codcy de ftduHco fanore. They called the fum lent 
***• pecunia trajeBHiay perhaps becaufe the borrower was ufe4 

to take the money on board with him in fpecie, in order 
to employ it in trade in the courfe of the voyage ; 
for fuch was probably the original deftination of fuch 
loans among thc Romans, who exported very little from 
Romej but fcnt money from thence to purchafe the mer* 
chandize ^ich the immenfc confumption of that city 
demanded. Thc money thus lent was to be repaid, if the 
voyage proved fortunate, with a ftipulated intcreft, which 
was called pericuii pretiumy fometimes ufura marititna, or 
u/ura nautica \ but upon this condition, that if the fliip 
ihould be loft by the peiils of the fea, in the courfe of 
thc voyage propofed, the lender fliould lofc both princi- 
pal and intcreft. 
If the money was If the money was fpent in the place where it was 
kwas^not f /-' lent, it was not pecunia iraje6Htia {a). But if it was 
minu iTAjeaitia, jj^j^j q^^ \^ ^^ purchafc of goods, which were embarked 

at the rifle of the lender, then it retained its quality of 
pecunia trajeBitia. So that, with tlie Roinansy as with 
the modems, it was of the effence of this contradi that 
the loan ihould be expofed to the pdrils of tlic fea, at 
the rifle of the lender. 
Whether the Thc author of Le Guidon [b) fays that tlicre is but 

Sj>manff*uticum |j^^^ rcfcmblancc between the contraft of bottomrv, 

Acwvi be mate- .... 

rUliy different as it is in ufc in modern Europe, and the nauiicum fmnas 

from the modern r i » n ^ • -re 

t^ottomry. 0* the Romans. J5ut upon an attentive companion of 

the one with the other, it will appear that they are ftill 
in principle the fame ; and only differ in the forms which 
modern^ regulations have given to thc contraft now in 
ufe. 

How bottomry Bottomry differs very materially from a Ample loan. 

differs from a j^ ^ j^j^j, ^j^g moncy is at the riflt of the borrower, and 

nmplek»an. , •' 

muft be paid at all events. Itfcendium are alieno non It" 
berat debitorem{c). But in bottomry, the money is at 



■ » 



{a) Si eodem loci confumatur^ non crit traje£titia» ff. de 
ncut. fan. i. — [b) Ch. i8, art. i. — [c) Cod. 1. ii, fi cot. 

pet, 

thc 
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the ri(k of the lender during the voyage.. Upon. a loan, 
only the legal mterefl: can be referved : But upon hot- 
, lomry, any intercft may be legally referved which the 
parties ^ee upon. 

The analogy between this contaracS and that of infur- Anaiog^y ^e- 
anc^ is much ftrongen In the one the lender, in the andinfuraiKXs 
other the infurer, is liable to the perils of the fea ; the 
one receives the marine intereft, the other the premium, 
as the price of the rilk, which varies in each according to 
the length and danger of the voyage. The lender and 
the infurer are, in general, expofed to the fame perils^ 
which have the fame commencement and end. The 
marine inteieft, like the premium of infarancc, is not 
due, if no rift be run, though tliis be prevented by the 
voluntary aft of the borrower. 

But though thefc contracts ll)us far agree, they differ iiowti^'a*?* 
cflentially in many refpefts. In bottomry, the lender *^*' 
furniflies the borrower with the money to purchafe tli^ 
goods which are pwt in rifle; an infurer, on the con- 
trary, fumifhes nothing of the fubjeft matter of the in- 
furance. — The lender, ' in taking on himfelf the rifk of 
the goods, does not contrail any obligation to the bor« 
* rower ; a lofs by the perils of the fea does not makp iMm 
a debtor to the borrower, but only prevents the bor* 
rower from becoming his debtor: Whereas, upon a 
lofs happening, the infurer becomes a debtor to the in-- 
, fured to the amount of fuch lofs, not exceeding the fum 
infured {a). — In cafe of fliipwreck, the lender, by the 
general law, has a Hen on the eSefts faved, to the ex- 
tent of the fum lent and the marine intereft, u tht txch^ 
Jion sf the borrower ; whereat an infured has an intereft 
in the effefts faved, in common ivith the infurer^ fo far as 
he was uninfured, — The lender is not liaUe for particular 
average ; but the infurer is liable for this, unfcfs be be 
exempt by exprefs ftipulation. — By. the claufe, free of 
' average^ infurers may be exempted from general average ; 
but, in a cafe where the lender is liable by law to gene- 



(fl) Poftierf h. t. n. 6. 
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tt\ vittHptf fuch a claufe would be illegal and void (a). 
If the voyage be divifiblc into fereral diftinft rifts, the 
premium of infiirarice hiay be apportioned to eaeb, and 
there may be a return for fuch as have not been begttii ; 
but, in bottomryi if the lifk be once commenced, and 
no lofs happen, the marine intcreft muft be paid cA- 
tire (A) . ^ 

This contrad is of great utility in a coutitty whcrt tlfc 
perfons engaged in trade have not a fufiicient capital to can^ 
on their foreign cofnfnerte,^by inducing th6fe un&iUed 
in trade to embark (heir money in it ; aifd thus is formed 
a fort of partnerfiiip between the lender and die bor- 
rower, in which the one fupplies capital, the other (kill 
and experience : The one takes upoh himfelf the perils 
oF the fea, and the other conipenfates him by a (bare of 
the profits of the adventure. But^ except in this re- 
fpe£^, this contraffc has no refemblance to a regular part- 
nerfliip, having in it no community of capital, no com- 
munity of lofs (r). 

Formerly the pradice of borrowing ihoney on bof- 
tomry and refpondentia was more general in this country 
than it is at prefent. The immentb capitals now en« 
gag«d in every branch of commerce, render fuch loans 
unhecefiarry \ and money is now feldom borrowed in this 
manner, but by the makers of foreign (hips who put 
into our ports in need of pecuniary afUfiatnce to refit, to 
pay their men, to purchafe provlfions, &c. Sometimes 
oificets and others belonging to fliipS engaged in lohg 
voyages, who have the liberty of trading to a dsrtain 
ihttent with the profpedl of great profit, but without 
capitals of their own to employ in fuch trade, take up 
money on refpondentia to make their invieftments : But 
even this, as I am informed, is now not vety frequently 
done in thb country. 



(«) Pothier^ h. t. n. 46; Varm^ on art. 16, h. t. ; Emeri^, 
i, 2, p^ 505.— (^) Emert^. t. 2, p. 397. — {c) Sav, Did. h. t. 
Gafarrgi: difc. 7, n. 2 ; Emerig. t, 2, p. 394. 
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This contrafi, which muft always be in writing, is 't is ufuniiy 
fometimes made in the form of a deed poll, called a f«rm of a dce4 
bill of bottomry, executed by the borrower (j), fome- poUorabond. 
times in the form of a bond or obligation, with a pe- 
nalty (i). But whatever may be its form, it niuft con* 
taii^ the names of the lender and the borrower, tbofe of 
the (hip s^nd the mailer ; the fum lent} with the ftipu- 
lated marine intereft; the voyage propofed, with the 
duration of the rilk which the lender is to run : It mu{( 
fhew whedier the money be lent on the ihip, or on 
goods on board, or on both ; and every other ftipulation 
&nd ^reement which the parties may think proper to 
introduce tntjo dxe contra£l (r). 

It is effential to this contra^i that the marine intereft be The marine in« 
e?tpr^f8ly rcferved Ui it {d). Straccha (f), indeed, holds ^^^f^flliy fc^*^ 
that, without t)iis, the law ii^ould look upon the contra£l fervcd inir. 
only as a fimple loan, upon which the lender had gra*- 
tuitouQy taken upon himfelf the perils of the lea. Emt' whether equitr 
rigon, however, holds (/) that this being a contraft Thc'lt^flro^^^ 
founded in good faith, equity will fupply the omiflions ^^^i*- 
occafioned by miftake or inadvertaiu:e ; and that, as 
the lender fubjeds himfelf to the perils of the fea, and the 
borrowed reaps the fruits of the adventure, commutative 
juftice requires that the former ihouid receive, be£de the 
legal intereft of his money, a fatisfa£lion for the riik he 
be has run. 



{a) Vid. Append. N^ VI.— (3) Vid. Append. N^ VII.— 
{f) Vid. FolkUff h. t. n. 305 Bmerlg, t. 2, p. 402.— (</) A- 
tbiett h. U n. 19.— '(r) latrod* 0. ^4.^-*(/) t. 1» p. 406* 



■ \ 






1 » I I 

• • • t >' M I 

CHAP. 



6x^ 



Of Bottomry and Refpondentta. [Book U< 



\yito any !€1k1 



"Who may bor- 



Vhcn the m:tf- 
t»r may hypo- 

tKccate li.tt 



H^ c!«n only do 
tiii« in the ;ib- 

itiwQt. of tbc 



i'.. 11 owed wlirre 
Ibc owners re- 
JtJv- be laid 
vul on rl»c ft'p, 
iVijc owners ih lU 
It;: Lubic (or it. 



CHAP- II. 

Of the Parties to this Contra6l. 

THE parties to the contraft of bottomry arc the 
lender and the borrower. Of the former, it is fufEcient 
to fay, that any pcrfon, who is in a capacity to contract, 
may lend money on bottomry. 

"With refpeft to the borrower, every perfon who has a 
vefted aflignable property in a fliip or cargo, may, by tlic 
general law of merchants, borrow -money on bottomry 
or refpondentia tliereon, to the extent of his intereft. 
This contraft feems originally to have artfen from the 
praftice of permitting the mafter 6f a ihip, in a foreign 
country, to hypothecate the fhip, in cafes of neceffity, 
in order to raife money to refit {a). And it is effential 
to the fafety of the fliip and the fuccefs of Ac voyage, 
that the mafter, in the abfence of the owners, (hould 
have this power, which Is, indeed, by the marine law, 
implied in his appointment (^). 

But as the owners are prefumed to give entire autho- 
rity to the mr*fter, only in their abfence, and for fuch 
affairs as they cannot themfelves conveniently tranfad, 
he is not in favfl mafter till after he fcts fail. Till then, 
he is fubjcft to their orders, and they have the power 
of difmilfing him at plcafure-, till then, therefore, 
he can ti'anfaft no bufmefs of importance, but under 
their immediate direftions ^r^. Hence, if the mafter 
borrow money on bottomry in the place where the own- 
ers refide, without their exprefs authority, it can only 
affeft his own intereft on bo;ird. Yet, it is faid that, 
if the money thus borrowed be beneficially employed in 
fupplying the ncceflitics of the fliip, and in difchargc of 
the owners, they are liable for the money thus laid 
out (rf). But this liability muft be underftood as for mo- 
ney paid for their ufe, not upon the contraft of bottomry. 



*m —y 



-^ 



(^) Vid. 2 Bl. Com. 458.— (^) Per HoU, C.J. in Bernard 
V. Uru];:emany Hob. 12. — (r) Confolato del »are, ch. 236. — 
(.•)' V'lnrKiix^ ad ff. dc excicit. § 4, p._844. 

Even 
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Even in a foreign, country, and in the abfence of the Ev*n in a foreign . 

' country the roaf* 

pwncrs, the mailer cannot take up money on cipttomry, ter can only bot^ 
for any debt of his own (a), but only for the ufe of the cafcof^nwcffi^. 
fliip, in cafes of neceffity \ and this muft appear in the .... ^. 
"written contrail, otiicrwife the lender will neither have appear in th« 
a lien on the {hip, not an a£iion againft the owners* 
The matter in fuch cafe would be alone liable, though 
it (hould appear that the money was fpcnt in fupplying 
the neceflities of the Ihip {b). Hence it would feem 
tliat originally the lender was bound to fee to the appli- 
cation of the money advanced by him, and that he was 
obliged to prove this, to entitle himfelf to recover againft 
the owners. But, as the law now itaYids, if it appear But the lender 
that the money has been fairly and regularly lent to fup- \qq^ t<> the d»c 
ply the neceflities of the fliip, the mifapplication of it appi««»»on «f 

' • , , * the money. 

by the mafter will not afFeft tlie claim of the lender, 
who will have his adlion againft the owners and his lien 
on the fhip, without proving that the money was pro- 
perly applied. He has no reafon to miftruft the mafter, 
whom the owners have employed. But if he be an accom- 
plice in any fraudulent mifapplication of the money, 
the owners may impeach the contract upon that 
ground (r)* ' 

In a former part of this work (//), it was (hewn that Whcthw mon^y 
no Briii/h fubjea can legally trade with the enemies of Z^.^^^Xy 
the' ftate in time of war \ and that even an infurance «» an enemy, ia 

r -i I- .* ./-r ^r ^ ^ 1 lime of war. 

upon iuch trading is void. It was alfo fhewn that the 
infurance of the Ihips and effefts of the enemy has, on 
fevcral occafions, been prohibited by ftatute ; and many 
arguments and authorities have been adduced to prove 
that, even at common law, fuch infurances are illegal. 
It is ncedlefs to repeat thofe arguments here, every one 
of which applies with equal, if not greater, force, to 
prove that the lending of money to the enemy upon 
)ottomry is illegal, if not highly criminal. 



.Ak 



[a) Molhy^ b. 2, c. 2, ^ 4. Laws of Oler. art. i, 22.«— 
{b) fF. dtf excrcit? art. 7, Vmniusy ad id. Emerig, t. 2, p. 434. 
•*-(<:) Loccen, 1. 2, C. $. R. 12. Emtrig, t. 2, p. 441.—- 
Yd) Sup. '70. 
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CHAP. IIL 

0/ lie Thing hypotbecdted. 

Money may be IT is a general Tule that money may be lent en bot- 
ro^Y^brillfired! ^°"^T^ ®^ lefpondcntia, on whatever may be the fubjea 

matter of infurance. It may be lent on the bodyt 

taclckj furniture, and provifions of the fhipi or upon 

all, or any part of the cargo; or upon both ihtp and 

cargo (a). 

Tht borrowtr But money may be borrowed on refpondentia without 

m^//tS b^*ftr« hypothecating any thing. The borrower may, and fre- 

with him. qucntly docs, take the money on board with him in 

fpccie, in order that he may employ it in trade in the 

courfe of the voyage ; which, as has been already ob- 

ferved^^^, was probably the original intention of fuch 

loans. 

But the money, But it is of the ciTcnce of this contra<^ that the money 

mult be^expjfcd ^^^^> 0' fomcthing equivalent to it, be expofed tP the 

to the perils of perils of the fea, at the rifk of the lender. And the 

rifle of 'the icn- fame rcafons of policy which forbid gaming infurances 

**•"' equally apply to wagers in the form of bottomry loans. 

If the borrower has no efFeGs on board; or having 

fome, he borrows much beyoiid their value, and agrees 

to pay a high marine intereft, this will afford a fixong 

ground t6 fufpe£l fraud, and that the voyage will have 

an unfortunate end. Cum capitaneus^ ad cambium recepe^- 

rit longe majorem pecunia fumtnam quam fuerit rtficum Juper 

navt exijlensy prafumi debet Jintftrum fuijfe dolofum (c). 

This praakc Our legiflatAire long fince found it neceflary to redrain 

«i!'T a a^ ^^ mifchiefs refulting from this praSice, and therefore 

c. II. ty ftat. i6. C. 11, c. 6, re-cnafted and made perpetual 

by the ftat. aa C. II, c. ii, J 12, after reciting that, 



(a) Poihier, h. t. n. 9. — (bj Sup. 634.— ^rj CafaregUi 
4ifc. (iii n. 7; Vid. Le GmdoHp^c\i. 19, art. 10. 
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** Whereas it often happeneth that mafters and ttvarmcr* 
*' of fhips having infured or taken upon bottomry, greater 
" fuins of money than the value of their adventure, do 
** wilfully caft away, burn, or otherwife deftroy the Ihip 
*^ under their charge, to the merchants and owners 
" great lofs ;" for the prevention thereof for tlie future, 
cna£ts,' * That if any captain, mafter, mariner, or other 

* ofScer belonging to any ihip, fhall wilfully caft away, 
' burn, or otherwife deftroy the fhip unto which he be- 

* ion;r-th, or procure the fame to be done, he ihall 
< fuller death as a felon.' 

At Leghorn and ibme other parts of Italy ^ where Wagers, in ihe 

. - - , * 1 c e form of botiom- 

gr.m:ng mfurances are tolerated, wagers m tlic form ot ^y connadt*, are 
bcttomrv cotUraas are alfo allowed /'/i J.— In France, it P^mitredin- 
was the wile policy of the framers of the famoua ' ordi* Uuiy, 
nance of i68r, to prohibit all gaming and wagering upon TJ^?^*^/™' , 
tlie events of the maritime adventure 4 and therefore 
they did not only forbid all gaming infurances, but alio 
all wagers in the form of bottomry contrafts. It is there- 
fore provided (h) tliat, in cafe of lofs, the borrower 
upon goods (hall not be difcharged without proving that 
be had goods on board at tlie time of the lofs^ on hi$ 
own account, to the amount of the fum lent. 

In England it was not unufual, before the ftat. 19 And this fpecict 
C II. c. 37, for perfons to borrow money on the voyage^ \r\i\^^i^c\^^ 
as it was called $ that is, where the borro^ver, having Ev^tUnJ.xwfi 
^lothing, cither in the (hip or cargo which he could hy- j5,dirc<aslh/t| 
pothecate, took up money on his own perfonal credit, "P""' ^''f ^'*'^'* 

A . ' CI r , ' vuynges ihc ni«»- 

and on the credit of his fureties if he had any. The ncy ihniioniy be 

, , , r 1 1 1 J lent on the ihip 

money thus borrowed was often taken on board, and ^^r gopds on 
ufually employed in fome commercial adventure depen- ^!c*^'f*Jnul*'' 
ding on the fucceft of the voyage 5 and therefore this might to the lender. . 
generaUy be confidercd as^ a legitimate loan upon rcfpon- 
^entia. But the fpirit of gaming haying availed itfelf of 
this form of contraft to cover wagers, particularly in long 



(a) CaJaregUf difc. 14, i5.*-(^) Ord. de la mar. h. t. art. 
3, 14$ vid. Etnerij, t. 2, p. 496, 500; FaHn, on art, 3, 14» 
h. t. 

T t voyages, 
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voyages, die ftat. 19 G. II. c. 37, after prohibiting in- 
furanccs without intercft, declares (§ 5-)> * That all 
money lent on bottomry or at rcfpondcntia, upon any 
ihip or fhips belonging to any of his Majefty's fubjecis, 
bound to or from the Eqfl ludiesy fliall be lent only 011 
the fhip, or upon the merchandizes on board, and (half 
be fo exprefled in the condition of the bond ; and the 
benefit of falvage fhall be allowed to the lender, who 
alone (hall have a right to make infurance on the money 
fo lent ; and in cafe it (liall appear that the value of his 
fliare in the fhip, or the effefls on board, does not 
amount to the full fum or fums he has borrowed as 
aforefaid, fuch borrower fliall be rtfponfibie to the 
lender for fo much of the money borrowed as he has 
not laid out on the fhip or merchandize laden thereon, 
with lawful interefl for the fame, in the proportion the- 
money laid out (hall bear to the whole money lent, 
notwithflanding the fhip or merchandize fliall be totally 
loft.' 

It is faid (^I) that, tlsEo/I India voyages only arc mentioned 
in this aft, and that as expr^ffla untus tjl exchifio aherwSy 
^omriSat'ctm- ^t follows that bottomry loans, where the borrower has 
won u«r. nothing on board, may be legally made in all other cafes, 

;ls at common law, except in the cafes prohibited by the 
ftat. 7. G. II. c. 21, § 2. (b). 

It is ccrtainfy not a little fingular that the fame legifla- 
turc which thought it ncceflary to prohibit fuch loaus 
tipon Eaji India voyages, fhould not have thought the 
fame prohibition equally necefTary in all other cafes. 
Yet, I cannot, iu this cafe, admit the application of the 
maxim, exprefflo unius eft ofclujio atterim. If, indeed, 
the maxim were, exdufto unius eft recognitio aluriusy it 
might be more applicable. But fuch a maxim would 
havf the efteft of proving, that a ftatute which fhould 
.be made to reftrain one particular abufe, would fan^lion 
all others of the fame nature ; which is manifeftly ab- 
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(«) Pari, 411— (*) Vid. iof. 643. 
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furd. But) be this as it may, fuch an inference is not . 
fafBcient to prove that a fpecies of gaming fo mifchievous 
in its tendency had ever been fanftioned by the common 
law. Nothing fliort of a folemn dccifion of one of tlie 
fupreme courts of Wejlminjler^ could give to fuch doc- 
trine the ftamp of autliority; and I believe there has 
not yet been fuch a decifion. 

Many Brittfb fubjeiks having, in tlie reign o^ George I., '^^ ^*^- 7 fv. r. 
fitted out {hips and clandeftincly traded to the Eafi ln» the lending mo- 
dt€S under colour of foreign cdmmiffions, the flat. 7 G. t. of/forcigTA?:^ 
c. 2I| $ 2, made toreftrain thcfe pradlices, and to prote£l ^'"^'*' *'?•• 
the monopoly of die Eafl India company, amongft other 
regulations, declares, * That all contradls and agreements, 

* made or entered into by any of his majefty's fubjcfts, 
« or any perfon or perfons in truft for them, for the loan 
^ of any money by way of bottomry, on any fliip or 

* {hips in the fervice of foreigners, and bound to, or dc- 
*■ {igned to trade in, the Eajl Indies^ ihall be void/ 

It is faid (a) that this ad does not mean to prevent Whether thli 
the 'king's fubjefts from lending money on bottomry on »^ f.c*^''"* the 
foreign- fliips, trading to their own fettlcments in the ney to forcigncrt 
Eajl Indies \ and it muft be owned that, from the pre- own'fctMcmcno 
amble to the adl, it would feem that it had only in view *" ^^•^*'* 
to rc{lrain the illegal commerce of Britifh fubjecfls with 
the Eaft Indtesy without any reference to that of foreign- 
ers ; yet the above claufe cxprefsly, and in the moft un- 
qualified terms, reftrains the lending of money on bot-* 
tomry on any (hip or (hips in thejkrvice of foreigners {b)* 
Whether a fliip, the property of Britijb fubjecls, fitted 
out by them, and laden with their merchandize, can be 
faid to be in the fervice of foreigner Sy merely becauf^ {he 
is fumUhed with a commiffion from a foreigh ftate, is a 
queflion upon which there has not been yet any judicial 
decifion. 

In the year 1789 an aiiion was brought in the court It would feem 
of Common Pleas, g^ a refpondentla bond, executed by dentiVbonS'for 
the defendant, an American^ to fecure the payment of a 'S^* J ^^^. ^2 * 

' * ' Bntijk fubjc£t. 
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{a) Pari, 4i2.H^) Vid. fup. 63I. r«*.lhi^«a. 
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▼oyaje from cargo of goods (hippcd by the plaintiff, a Br'ttijb fubjc£t 
Ijhiid it void. at Calcutta^ on board an American (hip, homeward bound, 
^ T" from Calcutta to Rhode Iflafui. The fhip had failed from 

Sumner V. Green f J ^ 

Ergland and landed a cargo of European goods in Bengal^ 
previous to her taking in the cargo, on which the bond 
was given. — ^Thc defendant, being arretted on the bond, 
moved to be difqharged out of cuftody on entering a 
common appearance, on the ground that, fince the inde- 
pendence of tlie Untied States^ an American fhip was a 
foreign Jbip within the meaning of the above ftat. 7 G. I. 
c. ai, § 2. — ^The court difcharged the defendant. — Lord 
Loughtorough faid, — " We do not think it neceffary, upon 
this application, to give any decided opinion upon this 
aft ; but it would be improper to hold the defendant in 
cuftody, if there appears a probable ground that the 
contra£l which is the foundation of the aftion is void. 
I do not chufe to enter into the conftruflion of the fta- 
tute ; but I think it probable that, in its true meaning, 
it would reach all trading to the £a/l Indies for the pur- 
pofe of fending goods to other parts of the world, con- 
trary to the provifions of the company's charter." 

By the law of England^ freight, as we have already 
(hewn (fl), may be infured, and confequently it may be 
hypothecated upon a bottomry contraft. 

In France the borrowing of money by tljc owners 
of a (hip, on freight not earned, is prohibited [b). The 
reafon, as Valin informs us (r), is, becanfe the lender 
would be at the mercy of the borrower, who would not 
much concern hunfelf about freight, from which he 
could derive no profit. But it is permitted to borrow 
money on freight already earned; that is, where the 
money borrowed is to be employed by the affreighter^ in 
paying freight which he is bound to pay at all events. 
Freight, in tliat cafe, being an expencc which the af- 
freighter muft lofe if the fhip fhould be loft without 
completing licr voyage, is a proper fubjeft of infur- 
ance, and confequently of a bottomry loan (//). Nor is 
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[a) Sup. 75. — [h) Ord. dc la mar. h. t. art. 4.— (<") FaTiti 
on art. 4, h. X.^(d) Vid. fup. 75, 76. 

it 



Chap, IIL] Thing hypothecaUd. 645 

it permitted by the French law to borrow money on bot- 
tomry on the profits expedied upon goods, becaufe profit 
is uncertain^ and has no phyfical or fubftantial cxiftence 
on board (/z). 

Seamen may undoubtedly borrow money on any goods Seamen may 
they may have on board j becaufe, as far as relates to fuch on iheir jood* 
goods, they are in the fame fituation as thofe of any otlier I'^"t*^o''n "^tbcir"^ 
fliipper. As to their wagesy the fame reafons of policy, w^ges. 
drawn from the ncceflity of interefting them in the pre- 
fervation of the fhip, which prohibit their being infured, 
equally forbid their borrowing money on them {h). 

Whether money may be lent on a fhip or goods al- Whether money 
ready expofed to the perils of the fea, is a queilion Tflfip or^g<L>ds 
upon which fome learned men have differed. — Valm{e) *i>'«ady »n "ik. 
holds, that it makes no difference whether the loan be 
made before the fhip's departure or afterwards ^ becaufe, 
lays he, the prcfumption is, either that, the money 
lias been ufcfully employed in the things put in rifk, 
or in paying what was due on that account. — Emeri" 
gon{d)i on the contrary, fuppofei that the original idea 
of bottomry was, that the money borrowed fliould be 
beftowed on the (hip, or veiled in goods for exporta- 
tion {e) ; and that, upon this principle, this fpecies of 
}oan has been permitted and encouraged: But that, as 
foon as the ihip fets fail the motive to tliis ceafes ; and 
a loan, after the fliip's departure, could not be faid to 
^ave purchafed the goods already expofed to the perils 
of the fea.— This is plaufible, but Vaiin's reafoning feem$ 
iths moft fatisfa£):ory. 

(a) Ord. de la mar. h. t. art. 4, Pothier, h« t. n. 14. J?ivt#«- 
rJ^, t. 2, p. 480. Vid. flip. 78. Vid. Byni» qustft. Jur. priv. 
lib. 4, c. 5, in which he cites a decifion of the fenate of Rotter- 
iianif to (hew that lucrum quoJ Jperatur, per leges nautical, affecu* 
ran non poJpi,^-^[l) Emerfg. t. 2, p. 48o.-^(f) On art. 16, ti't. 
lie la/ai/tej t, I, p. 346.— (</} Tdm. i, p. 484.—- (tf) Trajc6li- 
tia ea petunia ett qnse trans mare vcfattur :-— Sed videndum In 
merccs ex ca pecunia comparatie, in ea caufa habeantur ; et 
intereff, utrum ctiam ipfae, periculo creditoiis, navigent; tuvm 
Jtnioi trajeditia pecunia fit. ff. de naut. focn. !• 

Tt3 CHAP. . 
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CHAP. IV, 



Qf whnt the loan 
nay confift. 



yht principle 
upon whicn ma- 
rine intcrcft it 

allowiible. 



Of the Principal^ and marine Intereji. 

TO conftitutc this contraft, one party muft lcn<| 
tlic other a fum of money upon the ufual conditions. 
Not that this contraG could only be made upon a loan 
of money \ for, as a loan, it may confift, according to 
the RotJtan law, of all thofe things qtd^ ponJerfj nutnero^ 
et menfurd conftanty et qua ufu confumuntur [a). In prac- 
tice, however, fuch loans are fcarcely ever made bvt 
in money [b), Emerigonj indeed, mentions an inftance 
of a loan of fix dozen of Morocco ikins, which were 
lent on rejj^ndentiay and a fecurity given for the fum 
at which tliey were valued, with marine intcrcft at cent^ 
per cent, (c). 

Bottomry, as has been aheady obferved, differs 
from a fimple loan in this, that, in the latter, the bor«* 
rower takes the riik upon himfelf, and muft repay the 
money at all events; whereas the lender on bottomry 
takes on himfelf the riik arifing from the dangers of 
the fea, and is only to be repaid in the event of a fafe 
arrival. He may therefore legally ftipulate that, in the 
event of a fafe arrival, he fhall be paid, befide the 
fiim lent, not only a compenfation for the ufe of hi^ 
money, but aifo the price of the rifk. And as it is im^ 
poifible to fix any rule by which this can be precifely 
afcert^inedf it muft in all cafes be fettled by the agreement 
of the parties {d). TrajeSHtia pecuniae propter periculum, 
credkoris ; quamdiu navigat navis infinitas ufuras recipere 
potejl (e), Ju/Hnianj however^ after prohibiting the 
€entef%ma (which was one per ^ent* per month, or twelve 



t. «■ 



mm 



mm»r 



T^ 



{a) ff. 1. 2, de rcb. cpcd. J i,^(h) Poihierf h. t. n. 8.— 
{c) Emerig. t. 2, p. 4 1 2,-^^^^ Vii fothlcr^ h, t. n. a.-?^ 
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per cent, per annum), in ordinary cafes, permitted i^ 
in tliis contradi, and forbid any higher intereft ^a;^. 
— Such a rule might have been proper in a country 
•where navigation was confined to mere coafting voy- 
ages, and vtrhere the principal difference between the 
ri{k of one voyage and another confifted in the time in 
-which, each might be performed. But, in modem 
times, when commerce is carried on between countries 
the moft remote from e^ch other, it wonld be impofliblc 
to fix any precife ftandard by which the rate of marine 
intereft could be properly regulated. 

The marine intereft, therefore, however high or exor- Legalirj tf it. 
bitant it may feem, cannot be deemed ufury, provided 
the money lent be bond fide put in rifk. Several attempts, 
however, have been made to call in queftion the legality 
of fuch contrafts ; but, in every inftance, the courts, ; 
both of law and equity, have held that if tlie principal 
be bond fide put in rifk, the contraft is legal, however 
high the marine intereft referved may be (^). — If, in- 
deed, the form of a bottomry or refpondentia loan be 
ufed as a cloak to an ufurious contra£b, there can be 
no doubt but that it would be illegal and void. 
« It is of the effence of this contradi that the fum lent It is only due 
he put in rifle ; and it does not, in truth, become a bot- TaA^cn^com- 
tomry or refpondentia contradi, till the rifle commences. «enccd. 
Therefore, by the RoiKan law, if the borrower had fpent 
the money on fliore, and did not expofe it to the perils 
cf the fea, it was not deemed bottomry, but only a 
fimplc loan at common intereft (r). And by the general iftherlfltbcnot 
law of itterchants, at this day, the contradi of bottomry, ^^^JJ^^^fiJ ^! 
like that of infurance, is merely executory y till the'riik has come a fimplc 

loan; cvta 

(a) Cod. lib. 4» tit. 32, de ufur. 26. — (h) R. Sharpley 
V. Hurrellf Cro. J. 208 ; Per Doddridge^ J. in Roberts v. Tre- 
nayne, Cro. J. 508;: R. in Joy v. Kent^ Hard. 418: R. in 
Soome V. CUerif 1 Std. 2*jf l Lev. 54; Vid. Dandy y. Tur* 
fUTp 1 Eq. Ca. Ab. 372 ; R. De Guilder y. Dcpeifter, i Fern* 
?j6; R, Anon. 2 Ch, Ca. 30. — {c) S, de naut. faen. i. 

T 1 4 -y bcc« 
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though ihe bor- bc;^n coHimcnccd \ and the borrower, like the infured, 

rowrr covenant t • i r t • • ^i r % 

to perform the Hiay, at his pleaiurc, by giving up the voyage propolcd, 
voyage. ^^ jjy ^Q^ fliipping the goods on which the money was 

lent, prevent its ever taking eiFeft. For, howeycr it may 
have happened, tliat the rifle was never cominenced, it 
is fulEcient that this has happened, to turn the contraft 
into a fimple loan, at common interefl, The marine in- 
tcreft can only be due in refpeft of the principal having 
been aftually put in rifk ; nothing elfe ^an give the 
lender a legal claim to it. And this is fo, even where 
the borrower covenants to perform the voyage mentioned 
in the contraft within a limited time {a), 
r>e CuiUer v. Tjierefore, where the borrower was bound, in confi- 

1 r«ri. a6> deration of 400 1., the fum lent, to perform the voyage 

mentioned in the bond, within fix months ; and alfo, at 

the expiration of that time, to pay the 400 1. and 40 1. 

premium, in cafe the veflel arrived fafe j and it happened 

that the fhip never failed on the vopge, whereby tlie 

bond became forfeited. — ^Tbe borrower brought his bill 

in equity to be relieved ; and it was tlicre decreed, that, 

as there had been no hazard of lofing the principal, the 

lender muft give up the premium, and be content with 

his principal and ordinary intereft. 

Wh;«t aiiowince To the fimple intereft payable, in fuch cafes, on the 

''"^d" ^^ *h* ^^"^ borrowed, Valin (^), by analogy to the praftice in 

lender, where the cafcs of infurauce, holds that one half per cent* upon 

commenced '** ^^ "^^"^^ intereft, ought to be paid by the borrower 

who has failed in the contraQ, in cafe the lender has 
infured his principal. — Emerigon {c) approves this ; but 
jidds, that if the borrower be not in fault, it will be 
fufEclcnt to repay the fum lent, with the ordinary in- 
tereft. To me it fcems but rcafonable that the lender 
iheuld, in every fiich cafe, receive not only his principal. 
»nd intereft, but alfo one half p^ cent, upon the ma-: 
rine intereft, and all charges of infurance. 



(«) P.othier^\i* t. a. 38, 39. ; Falin on art. 15, k. 1. 1 £meng, 
t' 2, p 494.— (^J On art, 15, h. t. — (c) Tpm. 2, p. 496. 

4 • r , « • 
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In general^ as foon as the rifk ceafeSj {difcujfo pe- Wbeathenik 

rieuloi) cither by the (hip's £afe arrival, the expiration ri5?f?m****a**' 

Qf the term, or any other event, the marine intereft ccafc*. 
ceafe^, aiul the debt becomes abfolute. From that tkn^ 
if the borrower delays payment, it bears only ordinary 
intereft {a). 

If the contra£l be for a certain number of months. When the time 

cither at a fpecific fum, or at fp much per month, and ^^^^^ "etc hoT 

fo at that rate, for any longer time, not exceeding a fixed ?"«^ ^^^ mjnint 

period; and the voyage be performed within the period with ihc time," 

firft limited, the marine intereft for the whole of that ***^"sf» ^^' >^y' 

. age be nol 

period, will neverthdefs be due : But if it exceed the ended, 
latter period, the riO^ pf the lender will ceafe, and the 
debt become abfolute, though the Toyage (hould not be 
cnde»l. P^ diem pr^tutam^ et conditionem itnplciamt p^ri- 
fulum effe aredifms definet {b). 

A^ this holds even where the ihip has been prevented And rh« nfk of 

by inpvxtabk accident, from performing her voyage within ic^fe^"^^,!'* 

th^ time limited* — As where money was lent on bot- the fbip waa 

tomry, with a condition, that if the fliip, which was t^uh\c^cJ\^^t 

bound to the Eajl Indies^ Ihould return to London within ("~'" v^^^wt 

** hrr voyage with* 

36 monthsi or if (he ihotild not return within that time, in the time li- 

and (hould hot be taken or loft within that time, the ""^* ^ ' 



money to be paid, Sec. The Jbip was detained at Surat M^^"^^''^/. 
in India, by an embargo laid by the Mogul, tilt after the Ab. 2S1. 
36 months were elapfed^ and in her return home was taken ; 
ib that the bond was forfeited. But there being no fault 
in the mafter, and the voyage being thus delayed by in- 
evitable accident, the borrower brought his bill to be 
relieved againft the penalty of the bond.— But Lord /for- 
courty Ch. faid, — "I cantiot relieve in this cafe, againft 
the exprcfs agreement of the parties. — If the lender has 
infured this money upon the fhip, the borrower fhall 
have the benefit of the infurance, upon allowing the 
lender the charges of the infurance, and paying him the 
money in thre« months/' 



^a) ff. de niut. fccn, 4.^-(^} ff* ut. fup. 

Emerigon 
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Emertgon puts a cafe, where it is ftipulated that 1 2 per 
cent, (hall be paid for the iirft (ix months ; and that this 
(hall be payable, though the Jhip Jbould he afterwards loft. 
And he feems to be of opinion that, if the (hip be loft 
after the fix months, the lender is not entitled to the 
fix months* intereft. — He fays that if the borrower had 
remitted the intereft for the firft fix months, the lender 
might fairly receive it \ but that, if he fhould not> from 
the profits of his trade, have been enabled to do this, 
he would be difcharged from all obligation {a). — This 
diftinckion is founded on principles much too vague and 
indefinite to be received as law. With us, the contra£b 
would not be ufurious, becaufc the fum lent would be 
put in hazard ; and being legal, it would be binding 
upon the borrower, whatever might be the ultimate fuccefs 
of the adventure-. In fuch a cafe, the firft fix months 
would be confidered as a diftin£t rifk. 

If, when the fea-ri{k is ended, the borrower delays 
payment, the common intereft begins to run, ipfi jurey 
without any demand. Difcujfo perlcuh majtu legitimd ufurd 
nm dehebitur {b)» But this intereft runs only on the prin- 
cipal, not on the marine intereft ; for this would be in- 
tereft upon intereft : Acceffto accefftonis non eft {/)• 

(41) Emirig. t. J, p. 518.— (3) ff. de naut, fan, 4.— (f ) Pq^ 
tUer, h. t. n. 51. ; Enurig^ U 2, p. 41^. 



CHAP. 
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C H A P. V. 

Of the Perils or Ri/ks to which the Lender is liable. 

IT is eflential to this contrad, not only tliat the ir is efl; nriai to 
money be lent on a ihip or goods, but likewifc that thefe \-^l^ thcTcndcr 
, be expofed to the perils of the fea, at the riflf of the *"« ^^ ica-jiik. 
lender ; that isj that the repayment of the fum lent, and 
the marine intereft, fhall depend on the fafe arrival of the 
fliip {a). The perils of the fea, in a 'large ferife, com- 
prehend all thofe accidents and misfortunes to which fhips 
at fea are expofed, and which no human foredght or 
precaution can avert or refift ; Vis divifioy qtda pracaverly 
is^ cut reftfliy mn poiefl. This idea fcems to be very fully Tlic perils are 

/T. % . t /. • r \ \ r neaiiy the lame 

exprened m the ufual terms of our bottomry and relpon- ag in m(u|;^nfe» 
dentia contrafts ; by which it is provided that, * j/i in 

* the courfe of the voyage^ and within the time prefcribedy an 

* utter lofs of the Jbipy hyfire^ enemieSy men ofivar, of any 

* other cafualtiesy fhall unavoidably happeny the bond fliall 
be void, and the borrower difcharged. So that the pe- 
rils to which the lender is expofed, are nearly the fame 
as thofe to which the underwriters upOn a policy of in- 
furance are liable (^). 

Though a lofs by pirates is not ufually expreiTed in a ]or& by pfe/icet 
bottomry or refpondentia fecuritiesj yet diis is a riik 
within the meaning of the words ; piracy being one of 
the cafualties to which fliips at fea are liable (r). 

But 



(tf) PothieTf li. t. n. 16, 38. — {b) Vid. Le GuiJon, ch. 18, 
art^ 2. Faiin on art. 11, h. t. and on art. 6, tit. Jes a/fu' 
fonces ; Pothier, h. t, n. 16* Vid. fup.416. — (c) R. in Bar- 
ton V. WolFifordy Comb. 56. But this was not a qucftion upon 
9 boUomry contrad, as has been fuppofed. Park 421. It 
Ifpfc jp an a^oa ou f biU pf lading, to wliich die defendant 

pleaded 



is wit^iti the 
contradi. 
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XotVing Oi'^rt ftf Bu^ whatever may be the perils to which the lender 
'iiVhar^c iiie 5s liable, nothing fhort of a total lols will difcharge the 
korrowtr. boiTower. The obligation remains, however the goods 

may be damaged by the perils of the fea. Nor is there 
any deduftion on account of fuch damage ; for the lender 
i.i not bound to contribute to (imple average or parti- 
cular damage, unlefs by cxprefs agreement. In this 
rcfpc6l, the lender on bottomry is in a better fituation 
than an infurer, who is obliged to indemnify the infured, 
to the extent of the fum infurcd, from all damage arifing 
from any of the perils infurcd againft. A capture, there- 
fore, to have the cfFctl of difcharging the boxtower, muft 
be fuch a taking and detention as would amount to a 
total lofs in a cafe of infurance : A mere temporary de- 
tention will not difcharge the borrower, unlefs the voyngc 
be thereby loft. 
A (hlpii^ap- Thus*. — An aftion was brought on a bottomry bond, 

t/ ad For a ^' ^" ^ voyage from the Tagus to Nciv Tork \ and the con- 
rnonib, rc-cap- dition of thc bond was, that if, upon the fhip's arrival at 
1 ied to ft port out Ne^o Torhy the defendant fliould pay thc plaintiff the fum 
t^smrl lent, with the ftipulated intereft ; or if the (hip (hould be 
ftnred on piy- joft taken bv the enemy, mifcarry, or be caft away, the 

mcnt of falvag^ , * , \, , V. ^ - c nZ , 

and :it laft tr- bond to bc void, othcrwifc to remam m force. — ^The de^ 
'^rdcm^^:' fendant pleaded, i^. Non eft factum -^ ^dly. That the ihip 
The borrower it ^^ ^ot arrive fafc at New Tork ; adly. That the fliip 

nol difch;ir£ed. ,11 rn- • • 1 * 

was captured by the enemy. — llluc was jomcd upon tlie 

li^lmfol' Hk *^ ^^^ ^^ P^^^^ » ^"^ ^^ *^ ^'"^'^ ^^ plaintiff replied 
Mich. J3G. ill. re-capture. Iffue being joined on this replication, it ap- 
peared upon the trial, that the fliip was taken on her 
paflage to New Tork^ detained for a month, and plun- 
dered of her ftores ; that flic was then retaken by am 
EngliJJj privateer, and carried into Halifax \ where the 
court of admiralty decreed that (he fliould be reftored to 
thc original owners, on payment of falvage, which wa« 



pleaded piracy ; and upon dtmurrer to this plea, it was con- 
(tctidttd, that robbery is no more an excufe to a maftcr of 
a fhjp than to a common carrier: But the court held that 
piracy was a a excufe in this cafe^ being one of the dan«en •f 
thc fcas. 

raifed 
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railjsd by fale of part of the cargo ; that after a con- 
fiiierable repair there, fhc failed for Ne^u Torky where 
Ihe arrived witli the remainder of her cargo, and earned 
her freight : That the (hip and freight were then worth 
tlie fum mentioned in the bond; but not worth that 
fum, and the fum laid out in repairs, — ^There was a ver- 
dicl for the plaintiff, and the court, upon a motion for 
a new trial, determined that the verditt was right, and 
the plaintiff entitled to recover. — Lord Matisfield^ in de- 
li\*ering the opinion of the court, faid ; — " It is clear 
that, by the law of England^ upon a bottomry contrail, 
there is neither average nor falvage* It has been con- 
tended on the part of the defendant, that this cafe is 
witliin the faving wards, tlaat, in cafe of lofs by capture^ 
tlie bond fliould be void j and tli-.t here was a capture 
and detention for a month. But, upon confideration, 
we are all of opinion, tliat a taking, within this condi- 
tion, does not mean a temporary taking, which is only 
an obflruftion which may lad for a day, it muft be fuch 
a taking as, between infurer and infured, would amount 
to a total lofi. But this was not fuch a capture. The 
voyage was not loft ; for the fliip arrived at her port of 
deftination and earned her freight : And as freight depends 
on the fafcty of the fhip, the fhip mull have arrived fafe 
to have earned her freight. Either way there muft be 
a hardflup j but the law allows no average or falvage in 
bottomry bonds." 

No lofs will have the effeft of avoiding the contrafl, ^hc ictujtr i* 
or difcharging the borrower, but a total lofs proceeding "•** •'****l*^ ^""^ ''''• 
from the perils of the fca, during the voyage, and vntliin fi'c'imcniai 'd^ 
the time fpecified in the conttaft. Creditor fuhit teri- ^^^^^^ «^*'**'"K' 
culum ndvigatioms in cajthus fortuitis tantum (a). But no ^^'P" '-»'«<'»• 
lofs fliall be reputed to have arifen from the perils of the 
fea, v/hich arofc from the internal defeft of the thing 
hypothecated. As where a {hip is not fea-worthy, and 
periflies from age, rottennefs, or other fuch caufc ; or 



< ^11 > ■ I 



{a) Roccat dc narib. n. jr. 

where 
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where goods peri(h of themfelves, Uquors run out through 

the defe£k of the cafks ; dry goods heat and ferment by 

length of time (a)^ &c. Valin (b) fecms to condemn, 

as illegal, any claufe by which the lender is made liable 

for lofs occafioncd by the internal defe£l of the thing. 

But Emerigon (c) holds, that the lender may, by exprefs 

ftipulation, make himfelf liable for fuch loffes, provided 

the caufe did not exift before the fliip's departure. 

He Ti not Habit The ad of the owners of the (hip, of the mailer, 

fhJ Iwwfi or o^ of the borrower, is not a peril at the rifk of the 

maacr or the lender. J^/i fufcipii in fe periculum navigationu^ fujcipii 

periculum fortufuty non ctdpit(d). As if the voyage be 

changed by order of the owners of the {hip ; or if a lofs 

happen by the barratry of the matter, or by the mif- 

condu£l of the merchant ; tliis will not difcharge the 

borrower. Si infortunium vel naufragium^ ex culpa ddi^- 

torif procejferit^ tunc creditor non tenet ur de pertcuh et damm 

in quod incurritur, ex adpa vehentis aut alterius (e). This 

is the general rule ; but, by exprefs ftipuktion, the lender 

may be made liable for every lofs not occafioned by the 

adi of the borrower f[/y. 

Norforaiofsby If thc fliip be forfeited, or the goods confifcated, for 

ien.hcwai'piiiy finuggling, in which thc lender had no concern, he is 

*• "• not liable for the lofs ; for this does not arife from thc 

perils of tlie fea, but from the lawlefs avarice and te- 
merity of tlie borrower. Ncn ex marine tempeflatis dif- 
cfitnine, fed expracipiti avaritid, et incivUi dehitoris auda^ 
cia {g)» — Yet it is faid, that if the lender was privy, and 
coiifcnting to the contraband trade in which the money 
was to be employed, he fhall be liable for the lofs. Si 
fcientei et confentientejlh fat^ confenfus jus facit. (A) — In 
England^ if the money were lent to be employed in a trade 
prohibited by law; the contra£l would be abfolutely 



(fly* Ord. dc la mar. h. t. art. 12. Enterig. t. 2, p. 509. 
Pethier^ h. t. n. 34. — [b) On art. 12, h. t. — (r) Tom. 2, 
p. 509.— -(J) ff. dc oaut, fan.— (f) Roccus nc navlb. n. 51.— 
(f) Vrd. Enurtg. t. 2, p. 510.— (^) ff, dc nauu fan. 3.— 
ij)) Kuriehf tit. 6, p. 762. Vidt F^in on art. 12, h. t. , 

void; 
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void ; and the fum lent ccnild never be recovered from ' 
the borrower^ even though no lofs had happened (^i). 

The lender, like an infurer, is only anfwcrable for l<" t^^c «»»? do 

' ' ^ not fail on the 

lofies which happen withia the time and place of voyngc defcnh- 
thc ri(k, as fpecified in the contraft. Therefore, if wi'thout neccf- 
thc fhip deviate from the voyage, without nccefiity, the %» be'Jff"*^*^ 
lender will not be liable, any more than an infurer, to charged from 
any lofs that may afterwards happen {h). Upon this 
fubje£i I would refer the reader to the chapter on de- 
viation, in cafes of infurance (r), the doGrine of which 
is equally applicable to the prefent fubjeG. 

Our courts, both of law and equity, have adopted the 
fame principle in feveral inftances. 

Thus :— The plaintiiF lent 500 1. upon the hull of a ^^J'/^'/f^f^. 
fhip> and the defendant covenanted to pay, if the ihip viation, the 
vjTcnt from London to Bantam^ and returned from thence li^^^c. 

direAly to London, within 12 months, 550 L; if from 

London to Bantanty and from thence to China or Formofa^ sjJn, ija. ' 
and returned to Londoti within 24 months, 650 1. ; and 
if {he returned not within 24 montlis, then to pay 5 L j 
per month above the 650 1., till 36 months s and if (he 
returned not within 36 months, then to pay 710 1., un- 
lefs it could be proved that tlie fliip was loft within the 
36 months.-^The fiiip went from London to Bantam, and 
from thence to Surat and other parts, and fo returned 
to Bantam ; and in her voyage from Bantam to London, 
was loft within 36 months. — In an a£lion upon the bond ; 
after a feries of long and intricate pleadings, the above 
fa£ls appeared upon demurrer.— *The court inclined to 
think, that, by reafon of the deviation in going to Surat, the 
plaintiff was difcharged from the rifle, and therefore en- 
titled to recover ; and after time taken to deliberate, they 
adjudged accordingly fdj. 

So, where, to an aclion upon a bottomry bond, the ifthcftiph^ 
defendant pleaded, that the (hip vixnt from London to King\* fcivice, 



this willexcute a 
"" deviation ; but 
if the borrower 



{aj Vid. fup. book i, ck. 3, § i, z.^fSJ PothUr, h. t. n. 18. ^ii^^^^ ^ ^evii- 
Emerig. U Z, p. 522. — (c) Sup. 39a.— 1^<//^ Vid. Anon. 1 Eq. tion, thii mutt 
Ca. A^i^« 372> a Cb. Ca, 130. 

Bartadoes 
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be eipiicitly d- ]burbadoes^ fim Jevhtiontj and afterwafds, on her retnm 
°'^ • from BarbadoBS towards London, flic was loft in viagia 

miii'amt T. pr£diBo : The plaintiff replied, that the fliip, in her rc- 

SteJmatif Skim, •* f n t j ev- ii*- 

345; //©//'• Rep. ttim, went from Barbadoes to Jamat^a\ and that after a 
ii6. s. C. j^^y there, flie failed from Jamaica for Londwy and was 

loft ; and fo ihews a deviation : The defendant rejoined, 
that file was prefled into the King's icrvice, and fo was 
compelled to go to Janunca, which is the deviation pleaded 
by the plaintiff; abfque hoc, that ihc deviated after flic 
was prefled. Upon demurrer to this rejoinder, the plain- 
tiff had judgment. — ^The court held that the pica of the 
defendant was not good ; for he alledged that the fhip 
went from London to BarkadoiSf without deviation, and 
that, in her return from Barbadoes to London, flie was 
loft in the voyage aforefaid\ but did not (hew, nvithcut 
deviation. And as the condition was fo in exprefs words, 
the defendant ought to have fhewn exprefsly that he had 
performed it according to the words. 
Changing the So whcrc moncj is lent on goods, on board a certain 

ihip wiihout ne- jj^-^ ^^ lender is only confidered as liable for the rifk 
charges ihe on thofe goods whilc they are on board that fhip ; and 
lender. jj ^^ j^ rcmovcd to anotlier &ip, widiout neccffity, 

the lender will be difcharged («). — But if the change be 
occafioned by any neceffity, he will ftill continue liable. 
As if the firft (hip be ptefled into the king's fcrvice, or 
be declared unnavigable, &c. ; the borrower may load 
tlie good» on board another veffel at the rifk of the len- 
der, and the increafe of freight, &c. will be a general 
average, to which the lender will be liable {h). 
, , Money is cencraUy lent for the whole voyage, 

Diuat'ion of ihe ' f ' . , r , 

nik. outward and homeward; or for either feparately; or 

for a limited time. The contraft ufually fpecifies the 
commencement and end of the rifk \ and any misfortune 
happening before or after, is at the rifk of the bor- 
rower (t). If the voyage be defcribed in the bond ; but 



{a) Pofkier, h. t. n. 18 ; Emeng. t. a, p. ^2j^.-^{b) Einerig, 
ut flip. Vid. fop. book I, di. II, § 2. — {c) Vid. VaHn» on 
art. 13, h. t. Emsrij, t. 2, p. 514. 

i}i€ 
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the time of the commencement and end of the rifle be 
not fpecifiedy the rifk> as to the fhip^ ihall commence 
from the time (he fets fail, and continue till flie anchors 
in fafety at her port of deilination ; and, as to goods, 
from the time they are {hipped, till they are fafely 
landed (a), 

"When the loan upon goods is both for the outward 

'and homeward voyages, the lender continues liable to 

the rifle during the homeward voyage on the goods, by 

which thofe have been replaced on which the money was 

lent (A). 

(a) Vid. fup. book I, ch. 6, S S- — (^) Potbier, h. t. n. 34. 
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der is liable to 
general ivcrage. 



The nature of 
the contract 
fccms to require 
tl)i<. 



CHAP. VL 

Whether the Lender be liable to general Average. 

npHERE is this difference between infurance and bottom- 
ry) that an mfurer, unlefs he ftipulate to be free of 
particular average, is always liable to that charge \ whereas 
a lender is not liable to It, unlefs by exprefs (lipulation: 
But» hy the general law of merchants, in cafe of grofs 
or general average, the lender fhall contribute to difcharge 
the borrower {a) : The rcafon of this difference is, that 
particular average in no degree contributes to tlie fafety 
of the fliip ; whereas it is to thofe facrifices which arc the 
fubjeft of general average, that the lender owes the pre- 
fcrvation of his money, which, without fuch facrifices, 
would be loft with the fliip {b). 

Foreign writers even hold that a ftipulation on the 
part of the lender, to be free of general average, would 
be abfolutely void, as being inconfiftent with the nature 
of the contrad, contrary to good policy, and injurious 
to the intereOs of the lender himfclf, who muft lofe all, 
if tlie ihip be loft {c). Indeed tJie nature and objed of 
bottomry contracts, feem, of themfelves, to require that 



{a) * L'argcnt a profit n^efl contribuahle en auctiirc avtrle, 

* rcferv^ qu' aux rachapts, compofitions, et jets faitt poor la 

* falvation du tatal, et pour le foulagcment ou I'cvaiiop, dd 
' dangers.' Le Guidon f ch. 19, art. 5.-— *Cc qui e(l fort juflc/ 
(ays Cleirac in his commenury on this pafTage, * afio que cctte 

* groiTe ufure pafTc au paroiiTc, Penfatio vcl aquomentum pericuTt^ 

* commc dit Du Moulin fur la lot f>ericult preiium. Dig. De nauhc^ 
^fmnore^ en fon traite, CoiUrad. u/ur. quyft. 3 tic trajedUiit. 

* L'argcnt a profit ne charge pas Ic navire mais Paffcde par hypo- 

* theque, laquelle nc fubfitte qiit par la falvation d'icclny ; c'cft 
' quoy il eft raifoiinable que la dite hypothequc contrihue a ce 
' qui concerncla confervation du total, ou de fon fujct, Utem" 

* nium in tribuii^ne farcictur quod pro omnibus datum ejl* Vid. 

PothlcTy h, t. n. 42,47. — [b) Emerig. t. 2, p. 505. — {c) Confuit 

on this point FuHn^ on art. 16, h. t. ; Pothier, 0-46; Emtrig. 

i. 2, p. 505. 

7 the 



the lender (hall be liable for general average* The bor* 
rowen generally takes up the money becaufe he has not 
a capital of his own upon yrhich he can cany on his 
trade. Knowing that it would be impofiible for him to ' 
repay the fum borrowed, but in the event of a fortunate 
return, he means to run no ri(k, and agrees to part with 
a large (hare of his profits, to be free from all perfonal 
refponfibility. But if he (hould be h^ld liable to general 
average, then, by taking up money in this way, he muft en<» 
gage in a game of hazard, perhaps without being aware 
of his danger, in which he may eventually be ruined. 

It has been faid, however, by a very diftinguiihed Whether hy tht 
judge, that, " by the law g/" England, there is neither average **^ ^f^i^*>"^' 
norfalvage upon bottomry contracts, (a)** And this doflnne, 
fo far as it relates to average, has been fince adopted by 
another noble perfon, no lefs eminent for his learning 
and abilities (^). I have anxioufly fought, however, but 
fought in vain, to find any decided cafe, or authority 
in the law, which could warrant this do£lrine. — I cannot 
agree with a learned writer {c) on this fubjed, that the 
ftat. 19 G, 11. c. 37, J 5 (rf), which provides that the 
Jbenefit of falvage (hall be allowed to the lender, on Eajl 
India voyages, conclufively proves that there was neither 
average v^x falvage upon bottomry contradls at common 
law. — I never could look upon that a£l as having intro- \ 

duced any new principle into the law either of infurance 
or bottomry contrails. 'On the contrary, it feems to me, 
after the beft cpnfid^ration I have been able to give the 
fubje^l, that it merely reftored them to their original 
and only proper ufe, from which a fpirit of gaming had been 
fufFered to pervert them. I cannot even admit that, be- 
caufe the ftatutc gives the benefit of falvage to the lender 
upon Eafl India voyages, therefore he was not entitled to 
this at common law. As well might it be faid, that be- 
caufe the infurance of enemy's property, in time of war. 



■ 

{a) Per Lord Mansfield iR Joyce v. WWumfon^ fop. 652.— 
{h) Per Lord Kenyon at N..P. in ff^alpok v. Ewer, inf. 660.— 
(f) Pari, 423. — {d) Sup. 104.. 

U u a as 
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has been occafionally prohibited by ftatute, therefore the 
infurance of enemy's property is a legal contfaA at 
common law {a). — But even admitting the inference, that 
becaufe the ftatute gives the betiefit of falvagt to the lender 
upon Eajl India voyages, therefore he was not entitled to 
this at common Uaw ; does it from thence follow that he 
was not liable to general average at common law ? The 
ftatute no where mentions general average. 

But whatever may be the true rule of law which 
ought, to prevail on this fubje^l, it has been determined, 
that if an infurance be made in England upon a re- 
fpondcntia intereft upon ^ foreign Jbipy and it appear that 
the lender is liable by the law of the country to wliich 
the (hip belongs, to contribute to a general average^ 
the underwriters upon the policy will be liable for fuch 
contribution. 

Thus : — ^Where a refpondentia loan on a Danijb (hip and 
goods was infured in England^ and an average lofs was 
fuftained upon the goods to the amount of 61. i^s.per 
cent, to which the holder of the refpondentia bond was 
obliged to contribute. He brought his a&ion againft die 
Englifb underwriters to recover the amount of this con- 
tribution. — Lord Kenyony who tried the caufe, faid,— 
<' By the law of England^ a lender upon rej^ondentia is 
not liable to average lofles; but is entitled to receive 
the w;hole fum advanced, provided the (hip and cargo arrive 
at the port of deftination. The plaintiff contends that 
as, by the law of Denmark^ fuch lenders are bound to 
contribute to average lofles, according to the amount of 
their intereft, the infurer here muft anfwer to them. 
The Dant/b conful has proved that he received a judgment 
of the court of Copenhagen^ the decretal part of which 
proves the law of Denmark to be as the plaintiff has 
ftated it. Hie opinions of feveral men of eminence in 
that country have been offered on each fide : But I rejed 
them, becaufe the folemn decifion of a court of compe- 
tent jurifdi^Uon is of much greater wei^t than the 

{a) See this fubjeCl fully confidered, fup. book i, ch. a, f f . 

opinions 
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opinions of advocates^ however eminent, or even' the 
extrajudicial opinions of the moft able judges. It feems 
as if, in this cafe, the underwriters were bound by the 
law of the country, to which the contra£l relates/' — ^Thc 
jury found a verdift for the plaintiff (a). 

(a) Vid. the cafe of Newman ▼. Cazaleif Beatva Icz mere. 
349, where an infured had been obliged by the judgment of a 
foreign court to pay a larger average contribution than by the 
law of En^iand could hare been demanded, but it appeared to 
have been cuftomary in adjufting lofTet to allow the whole of 
fuch contributions ; Mr. Judice Bvller at N. P. ruled that U 
the ufage were clearly proved, it ought to govern. 



V u 3 CHAP. 
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CHAP, VII. 
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Wbciber the Lender be entitled to the Bcneft of 

Salvage. 

TTHE provifion of the ftat. 19 G. II. c. 37, which gi?ct 
the benefit of falvage to lenders on bottomry and 
refpondentia, being confined to Eaft India voyages> it 
may be proper here to enquire, whether, before that aft, 
the lender, upon any voyage, was entitled tp the benefit 
of falvage. 

By the general law of merchants, the event upon 
which the borrower is difcha^rged, is the total lofs of the 
{hip or goods upon which the money is lent ; provided 
this happen by the perils mentioned in the contradl. 
Though the borrower is bound to pay the fum lent and 
the marine intereft, in cafe the (hip or goods on which 
the money is lent arrive at the port of deftinatiou, how- 
ever damaged or reduced in value by the perils of the 
fea; yet if part ihould be captured or loft, the bor- 
rower is only bound to pay in proportion to what re- 
mains (a). — ^Thus, if 1000 1. be lent on goods, the half 
of which are loft, the reft faved, the lender will lofc 
500 1. of his principal, and the borrower will pay the 
remaining 500 1. with the marine intereft upon that fum. 
If the fliip be loft, but the goods on which the money 
was lent are all faved, the contraft will remain iu force, 
and the borrower will be liable, provided another (hip 
can be procured to convey the goods to the place of their 
jdcftination. But the charge •f the other veffcl will be 
at the expence of the lender, and if no other can be 
procured, the borrower will be difcharged on accounting 
to the len4er for ^he proceeds of the goods faved. 



(a) Pothur^ h. t. n. 47; Valin^ art. li, 14, 17, h. t. 
Emeri^. i. 2, p. 453. Confult on this point Bynk, quieft. jur. 
priv. lib. 3, c. 16. 

But, 
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But, by the law of England^ according to the opinion ^-o/^ Miinsfitld'% 
of Lord Mansfield^ which we have already had occafion l^tV 
to refer to (a), there is neither average norfahage upon bottom" 
ry contrasts : It muft be admitted, howtTer, that, without 
the benefit of falvage, this contra£l muft partake greatly of 
the nature of a wager, even when the money is lent upon 
goods on board of equal value. If there be a total lofs 
of the ihip the lender lofes all^ though all the goods arc 
faved* 



{a) Sup. 659. 



As to the injur once of bottomry and refpondentia bans, 
vid. fup. 93, 94» 9S» ^^3» ^^5* 

As to the remedy of thetender^ where the horrowir heomes 
kenkn^y before the rjflk is ended^ and the lender entitkd ta rt^ 
faymtaty vid. fup. 631* 
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BOOK THE THIRD. 
Of Infurance upon Lives, 

CHAP. I. 

Of the Nature of this Contraa. 

Btfiaea. 'T^HE infurance of a life is a contrail whereby the in- 

furer, in conCderation of a certain premium, either 
in a grofs fum, or by annual payments, undertakes to 
pay the perfon for whofe benefit the infurance is made, a 
ftipulated fum of money, or an annuity equivalent, upon 
the death of the perfon whofe life is infured, whenever 
thlsjball happen^ if the infurance be for the whole life, or 
in cofi this fball happen within a certain period^ if the infur- 
ance be for a limited time. 

Utility af it. '^^ precarious dependence of a numerous family upon 

the life of a fingle perfon, naturally fuggefts the idea of 
feeking fome prote&ion againft a calamity, which fooner 
or later muft befal them ; and this, probably, fuggefted 
the firft idea of infurances upon lives, as an expedient 
by which a pecuniary indemnity, at leaft, might be fe- 
cured to the fufferers, fufficient to refcue them from the 
poverty and diftrefs with which they were threatened* 

Upon this principle refts the utility of infurances upon 
lives. Perfons having incomes determinable upon their 
own lives, or the lives of others, arifing from landed 
property, from church livings, from public employments^ 
penfions, annuities. Sec, by paying fuch an annual pre- 
mium as tliey can fpare from their prefent necei&tiesy 
may fecure to their widows, their children, or other de- 
pendants, an adequate fum of money, or an equivalent 
annuity, payable upon their deaths. By fuch infurances, 
alfo, n)ay the fines to be paid upon the renewal of leafes, 
pr upon the 4cf!pcnt of copyholds^ be provided for. So, 
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where a peifon, having only a life income, wants to bor« 
row money, but can only give bis own perfonal fecurity 
for it ; he may, by infuring his life, fecure to the lender 
the repayment of his money, though he fliould die before 
he is enabled to difcharge the debt (a). 

Thefe confiderations induced the Bifliop of Oxford and £ftabiiflimcnt 
feveral other benevolent perfons in the reien of Queen ^^ ^^^ different 

ir«i • ••11 . companies for 

jlnn^ to apply for the charter by which the corporation, the infurance of 
called the Amicahb Society^ was eftabliflied \ to enable per- ^'^^^- 
fons to fubfcribe a part of their incomes, in order that *'^* ' *" ^* 
the reprefentative of each fubfcriber (hould, upon his 
death, receive fuch a fum as the funds of the corporation 
wt)uld enable them to pay upon the feveral deaths hap- 
pening in each year. 

But as the benefits of this fociety were confined to a 
limited number of fubfcribers, and thofe only for fmall 
fums, feveral other corporations and companies upon 
more eitenfive plans have been eftabliflied. — ^The Royal X*yoi 'Exckam're 
Exchange and London AJfurance companies obtained char- ^rmnce'cwip'J' 
ters from king George L to enable them to make infur- "'"• 
ances upon lives. The Society for Equitable AJfurances on Equitable «/- 
lives and furvivorfliips, was eftabliflied in the year 176a, ''*'^*^'' 
by deed enrolled in the court of King's Bench at Wefi^ 
mnjler^ in which every perfon who infures becomes a 
member, participating in the profit and lofs of the fociety. 
The fuccefs attending this eftablifliment has given rife 
to two others, namely, the Wejhninjler Society, for infur* IVejimhjier St- 
ance on lives and furvivorfliips, and granting annuities \ ^gUcan c§m- 
and the Pelican life infurance company. pany- 

We are not informed at what time this fpecies of in- Legality of in- 
furance was firft introduced into this country ; probably 
becaufe it came into ufe by flow and imperceptible de- 
grees- Roccys (b) has taken fome pains to prove that 
infurances upon lives are legal contrads. Yet in moft of 
the ftatesof i?c^r(^/ fuch infurances have been prohibited 
by pofitive law. In this country, however, fuch coatra£ls 
have been repeatedly (an£lioned by legiflative authority. 



(a) Vid. Vki, cb. 3.— (^) Dc affccur. n. 7^, 

fllfid 
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and indeed the legality of them i$ now indifputable. 
Perhaps it is in this country alone^ that infurances upon 
lives can be fafely tolerated. In France^ they have al- 
ways been deemed illegal {a)j and they are ezprefsly 
prohibited by the ordinance of 1681 (^)y becaafe, lay 
the French writers^ it is an ofience againft public decency 
to fet a price upon the life of man, particularly tbc life 
of a freeman^ which is above all valuation (r). 

(«) Le Gmdom, ch. t6, an. 5.— (') Tit. des mfiwimctt^ 
art. 10.— (f) FaBn, on art. io. tit. det affurnuu Vid. ftp* 
132 ; PMeTf tit. da afmramet^ n» 117. 



CBAP* 
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CHAP. 11. 

Of the fVarranty of the Health and Age rf the Life 

infured. 



1 



T IS generally a condition or wtrranty ill infurancei xj^ decUniti*^ 
upon lives, either inferted in the policvi or contained in ^^^ ^^ ^^ 

' infured. 

a declaration or agreement ligned by the infured, that the 
perfon whofe life is meant to be infured has not any dif- 
order which tends to the (hortening of Jife; that he has^ 
or has not, had the fmall pox \ and that his age does 
not exceed fo many years } that this declaration ihall be 
the bafis of the contradi between the infurers and thd 
infured ; and that, if any untrue averment be contained 
therein, the contra£t (hall be void, and all money paid on 
account of the infurance forfeited. 

As this dechration is to be taken as part of the written 
contrafl (/>), amounting to a warranty, it behoves every 
perfon who makes an infurance upon a life, to be very 
circumfpeA in afcertaining the truth of the allegationt 
contained in it \ becaufe upon that the validity of the 
contra£t muft depend. 

By the warranty that the perfon, whofe life it to be ^ wamnty tbit 
infured, has no diforder which tends to the fbortening of life^ ^ood health, 
is not to be underftood that he is perfeftly free from die Satd"^ proving 
feeds of all diforder. The warranty is fufficiently true ****? **• laboured 

trtr« t t under a particu- 

if he be in a reafoiiably good ftate of health, and, that lar infirmity; if 
his life may be infured on the common terms, for a per- d«cy t«"fliortai 
fon of his age and condition : And the following cafe ^^^ 
will {hew, that though the perfon labours under a particu^ 
lar infirmity, yet, if it can be (hewn that this had no 
tendency to (horten life, and that, in fad, it did not, in 



(«) See the cafe of Rwtletfgi v, Burrdl^ inf. book 4, c. 4. 

uny 
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any degree, contribute to bis death, the Mrarranty'isfuf- 
ficiently complied with. 
The life infurcd ^hus :— An infurancc was made on the life of Sir 

i» warranted m 

jood health at Janus Rofs fof one year, from October 1759 to October 
making ri.e p«- ^j6o ; warranted in good heeJth at the time of making the 
'"^^fJifif' The policy.-^ln an action on this policy, it appeared upon the 
warranty, to trial, that Sir James had received a wound at the battle 
^^fcquVnce' of of La Feldty in the year 1 747, in his loins, which had 
a woutui, he had Qccafioncd a partial relaxation or palfy, fo that he could 

a partial palfy m - i_. • r j i_- i_ 

Hi« inini ; if thia not rctam his unne or jacesy and which was not men- 

ftortTn hfcf '* ti<>"^^ ^^ *^ infurer. Sir James died of a malignata 
fever within the time of the infurance. All the phyfi- 

^I^l'i^BL^'iii. ^^^^'^^ ^^'^ furgeons who were examined for the plaintiff, 

fwore that the wound had no fort of connexion with 
the fever ; and that the want of retention was not a dif- 
order which fhortened life ; but he might, notwithftand- 
ing that, have lived to the common age of man \ and 
the furgeons who opened him faid that his inteftmet 
were all found. One phyGcian, who was examined for 
the defendant faid, that the want of retention was pa- 
ralytic ; but being aiked to explain, he faid it was only 
a local palfy, arifing from the wound, but did not afie£l 
life : But, on the whole, he did not look upon him as 
a good life.— Lord Mansfield^ who tried the caufe, in 
fumming up the evidence to the jury faid \ — " No qucf- 
tion of fraud can exift in this cafe. When a man makes 
an infurance upon a life generally, without any warranty 
of the ftate of the life infured, the infurers take all the 
ri(k, unlefs fome fraud be committed by the perfon in^r 
furing, either by fi^pprefjing fome drcumfiances^ vbich he 
kniWf or by aUedging what was falfe. But if the infured 
knew no more than the infurer, the latter takes the riik.. 
Wherever there is a warranty, it muft, at all events, 
be proved that the party was a good life, which makes 
the queftion on a warranty much larger than on fraud. 
Here there was a warranty, and it is proved that there 
was no reprefentation at aU, as to the ftate of life, nor 
any queftion aflced about it : Nor was it neceflary. Where 
an infurance is upon a rtfrefentationf crcry material qit- 

cumftanct 
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cumftance fliould be mentioned; fuch as age^ way of 
life, 8cc. But where there is a warranty, then, nothing 
need be toM ; but it mud, in general, be proved, if* 
litigated, that the lift waSf in faB^ a good one : And fo it 
may be, though he had a particular injirtnity* The only 
queftion is, whether he was in a reafonahle good Jiate of 
health J and fuch a life as ought to he infured on common 
terms.** — ^The jury, upon this diredlion, without going 
out of court, found a verdid for the plaintiff*. 

So, where an infurance was made on the life of Sir J^or will it faifi- 
Simeon Stuart, from the ift of April 1779, to the ift of to (hew that ih« 
April, 1780, and during the life of Eliza Edgley Ezver. bk7wlt" '^"' 
The policy contained a warranty that Sir Sitneon was ^P*^"*' **J** 

* ' -' cramps ffom 

about 57 years of age, and in good health when the violent Hrs of 
policy was underwritten, and that Mrs. Enver was about *"^ ^^"^ 
78 years of age. Ujwn the trial of the caufe, the de-. ^{i"^^' ^.^** 
fendant admitted that Sir Simeon znd Mrs. Ewer wcrt Ball. 17 8«. 
of the refpe£tiye ages mentioned in the warranty ; that 
he died before the ift of April 1780, and that (lie was 
living. Two queftions were intended to have been made ; 
tft. As to the plaintiff's intereft; adly. On the war- 
ranty of health. The former was difpofed of by the 
plaintiff's proving a judgment debt.— As to the latter, it 
appeared in evidence that, though Sir Simeon was troubled 
with fpafms and cramps, from violent fits of the gout, 
he was in as good a ftate of healtli when that policy was 
underwritten, as he had enjoyed for a long time before. It 
was alfo proved by the broker who efle£ted the policy, 
that the underwriters were told that Sir Simeon was fub- 
jeS to the gout.— Doftor Heberdin, and other gentlemen 
of the faculty proved that fpafms and convulfions were 
fymptoms incident to the gout. — Lord Mansfield, who 
tried the caufe, faidj — " The imperfeSion of language 
is fuch, that we have not words for every different idea ; 
and the real intention of the parties muft be found out 
by the fubjcft matter. By the prcfent policy, the life 
is warranted, to fome of the underwriters in health \ to 
others, in good health ; and yet tliere was no difference, 
in point of f<i£t : Such a warranty can never mean, that 

S a man 
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man bos not in Urn the feeds rf feme Sferdit^ We 

sue all boTR wkh the feeds of mortality in us. A 

jpaxL^ fubjed to the gout, is a life citable of bring in- 

fufed(0), if be has no ficknefs at the lime, to make 

it an unequal contrafl." — ^There was a verdiA for the 

plaintiff. 

If there be ii» When there is no warranty, the infurer takes the rifii 

rfuwrTakl^he "P^^ himfelf, whatever may be the ftate of health of 

ri(k upon him- the perfon whofe life is infured^ unlefs there be (bme 

tbcra be fnud. fraudulent mifreprefentation or ccmcealment* 

The infured re- r^ ;— An infuiance was made on the life of Drwrf 

tufes to varraat, ^ 

but the broker Sbeffey^ from the ift of April l^^^y to the ift of April 
uaderwritery i??^* — In an aftion on the policy, the queftion was, as 
Irlii^Tii ^^ ^ rcprcfentation of Shtppey's health, at the time the 
wervui, kt u- policy was efie^ied* The intereft in the life was a debt 
'^lift!!^' • of 900 1. due from Sbeppey to the plaintiff. It appeared 
There bein^ no that Sbeppey^ who had a place in the cuftom-houfe of 
uocknrriten'nin Ireland^ went to the fouth of France^ for the benefit of 
^ ^ ^*' ^"^ health, or to avoid his creditors^ and there died within 

StmekfMi ^. Si' the time limited in the policy. The broker, who cf- 
ml Va? I77Q. f^^^d ^* policy, told the underwriters, that the gentle* 
jPark 437. man for whom he a£ted would not warrant any thing ^ 

butyrMf the account he (the broker) had received, he he^ 
Keved it to be a good life* — Lord Mansfield^ who tried the 
caufe, faidi — << As to the intereft, this policy maybe 
confidered as a collateral fecurity for the. debt due to the 
plaintiff. When there is no warranty, the underwriter 
Every fub(e- '^^^ ^^ ^^ ^^ ^^ t>^g ^ good life or not. If there 
quent under- \^ ^ Concealment of any knowledge of the ftate of the 

writer may give -.- .^ . r j t - 1 \ r x^r 

in evidence any life, it IS z xraud. It IS a rule that every lubiequent 
ISaVtoThTfirft. underwriter gives credit to the rcprcfentation made to 

the firft {b) \ and it is allowed that any fubfequent un- 



{a) It is now a.pra6iice» in moS of the offices for infu- 
ranees upon lives* to require that^ in the propofal for every 
infurance, it fhall be fiated, whether the perfon, whofe life 
is to be infurcd> has ever been sSiAcd with the gout.— (^) Vid. 
fup. 338. 

« 

derwriter 
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dcrwritcr may give in evidence a mifreprefentation to the 
firft. The broker here does not pretend to any know- 
ledge of hU own, but fpeaks from informatum {a). There 
is no fraud in him. — ^Thc jury found a verdift for the 
plaintiiF. 



(a) It is not dated. In the above note* from wbat in- 
formation he rpokc i but if it had appeared that he fpokc 
without any information on the fubjecli thisi I conceive, 
would have been a mifreprefentation that would have avoided 
tiic contract. Vid. fup. 335. 



CHAP. 
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CHAP. IIL 
Of the Intertft of the Injured in the Life infured. 

Keceffityofpro-T^HE fpirit of gaming, which is always ready to infi- 
ranecj upon"* nuatc itfclf into cvcry tranfadlion, and to affume the 

•'V'lT"****"^ fonn of every contraft, which depends upon uncertain 

cYentSy long fince availed i^jfelf of infurance upon lives, 
as affording abundant opportunities for fpeculating upon 
chances. Wagers came to be daily made upon the dura- 
tion of men's lives, in the form of infurances, by per- 
fons who were neither connedied with the parties, nor 
in any manner interefted in the duration of their lives ; 
nor did the infurers m.uch concern themfelres to know 
upon what intereft, or for what reafon, fuch infunusccs 
were made. Such pradices were big with mifchiefs of 
various defcriptions ; nor is it probable that even the 
lites, thus prefumptuoufly infured, were always free from 
danger. Hie evil, however, at length became apparent 
to the legiflature : .But it being admitted, that infurances 
upon lives, under proper reftri£tions, might, in many 
inftances, be highly beneficial to the public, it was deter- 
mined, that fuch infurances ought not to be aboliihed, 
but only regulated. 
V^i^Au^hy Th^cforc, by ^at. 14 G. HI, c. 48, § i., it is en- 
infurance nade wBitAy * That no iufuTance (hall be made by any perfon 
orher evcnt,^' ' Or perfons, bodies politic or corporate, on the life w 

ful^rihau hive * ''^^' ®^ *"y P^^ ^ perfons, or $n any taker event er 
ao infTkR, fliaii < events 'whatever (a), wherein the perfon or perfons, for 

be?oid. ^ t r 

* wbofe 



»* 



L 



{a) The title of this ftatute is, < An ad for regulau'ng 
* Infurances upon Jivetf and for prohibiting all fuch infurances^ 
^ etccpCk ia cafes where the perfoas infuriog fiuJl have an in- 

'tcrcft 
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* whofe ufe or benefit, or on whofe account, fucb po- 

* licy or policies Ihall be made, Jba/l have no inttre/fy or 

* by tvay tf gaming or wagering : And that every inTurance 

* made contrary to the trtie intent and meaning of this 
' z&y fhall be null and void to all intents and purpofes 

* whatfocver.' * 

And (by § t), it is further cnafted, « That it fliall Anrf,(by§2), 
' iiot be lawful to make any policy or policies on the perfon intcteftcd 

* life or lives of any perfon or perfons, or other event or ^ViWcnc'd'^*** 

* events; without inferting in fuch policy or policies, the policy. 

* the name or names of the perfon or perfons interefted 

* therein, or for what ufe, benefit, or on whofe account, 

* fuch policy is fo made or underwrote/ 

And (by $ 3,) it is further enabled, * That in all And, (by 5 3), 

* cafes, where the infured hath an intereft in fuch life '^J^^Z^^Ji^ 

* or lives, event or events, no greater fumfliaUbe re- tban the «mo««r 

* covered, or received from the infurer or infurers, than intweft. 

* the amount or value of the intereft of the infured in 
' fuch life or lives, or other event or events.' 

The fourth fedion contains a provifo that .this a£l Thliaanotto 
Ihall not extend to infurances bond fide made on Ihips J*f^,o^er'™* 
or goods. 

Very few queftions have arifen upon the intereft of AaeHitorhaian 
the infured, in the life infured. — A bond fide creditor has jJI'"^ lifcoThU 
undoubtedly an intereft in the life of his debtor, at leaft <*«^**»'^- 
where he has only the perfonal fecurity of the debtor ; 
and it has been holden by » great authority, that this in- 
tereft is infurable within the ftatute. 

Thus :<- An infurance was made on the life of Lord jSnJrfin ▼. 
Newhaven^ from the ift of December I'j^Zy t© the ift of b.T Hii^i795. 



Pofk 43 a. 



« icrcft in the life or death of the perfons infured/— From this 
title it would feertiy that the framcrs of this bill ongtnally 
intended to confine the operation of it to infunincet upon 
lifea only. But the words, ' or any other event or events what* 
*foever^ introduced both into the ena^iog part9 and the 
preamble, plainly (hew that the legiflature meant, that the re-, 
gulations of this a£l (liould extend to every fpecies of infurance^ 
«xcept marine infurances ; .to which, by the provifo in the 4th 
feAion, it is declared, that it fliall not extend. 

s X Vfcmter 
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'Ditimbir i793;-^In an afiion on the policy^ tbc onlj 
queftion made by the defendant was,..as to. the plfind^'s 
intereft in the life infured, whichi it was contended* vas 
not fafficient to take this cafe oat of the above jtatute. 
It appeared in evidence^ that Lord NeuAaxfm was in- 
debted to the plaintiff and a Mr. Mitebell^ in a large 
fum of money \ part of which debt had been.afiigned by 
them to anodier perfon \ the zemainder being more tlpn 
the amount of the fum infured, was^ upon a iiettiempnt 
of accounts between the plaintiff and Miubelly agreed 
by them to remain to the account of Mkcb^U only^ — 
'LoxA'^Kenyony who tried the caufe^ was of opinion} that 

' this debt v^as a fufiicient intercft* He faid it was An- 
gular that this queftion had never been direftly decided 
btffore : Thut a creditor had certainly an intereft in »tlic 

' life of his debtor ; bccaufe the means .by which he was 

> to be {atisfied«inigbt materially depend upon it; and tbat| 
at all events^ the death muft^ in all cafes, in iqme^de* 
' grcc, leflen the fecurity, — The jury found a verdi6t for 
the plaindffl 

From the above note of this cafe, though it feems to be 
rather a defedHve one, it may reafonably be iuj^fed that 
the plainttflF had only Lord Niwhaven^z perfonal fecu- 

ditor muft lofe payment from his cftatc. Upon this ground I think there 

could be no doubt but that the creditor had an infurable 
intereft in Lord Nenvbaven*s life, to the amount of the 4ebt. 
But Lord Kenjon is ftated to have faidf that, '' At all 
•< events^ the death muft, in all cafesy in feme degree^ leffen 
' —^ -fhefecuritj.'' — As an abftraii propofition, this is, in ge- 
neral, true. But it cannot be inferred from this, that 
his lordfliip meant to lay it down, as law, that every 
creditor, howe\xr his debt may be fecurcd, has an in- 
furable intereft in the life of his debtor, to the amount of 
the debt. Lord Mansfield^ in tlie cafe of Stadfole v. 
Simon {a)y fays that a policy may be confidercd as a col- 



Whctherthis 
ought not to he 
confined to. the 
teie where, by 
Che deeth of the 
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lateral fccurity for the debt due to the infurcd.— And 
jrct it would feem, diat, even wliere the creditor has only 
Ac perfonal fecurity of tlip debtor to rely upon for repay- 
menty the infurer, before he pays the fum infured, might, 
perhaps> have a right to call upon the creditor infured, to 
fcew . that notl^ng could be recovered from the cftate of 
the deccafed debtor. Where the debt is amply and fa- 
tisfadlorily fecurcd by mortgage or othcrwife, the cre- 
ditor can have but the iliadow of an interefl In the life 
of the debtor. But, by the third feflion of the above 
aft, it is declared, that, * No greater fum Jhall he recovered 
^fr<mt the infurer than the afnoUitt or value of the interefl 
* of th€ infured in the life infured^ — Now, what can bd 
the amount or value of tlie intereft of the creditor, in the 
cafe put ? — Surely nothing that a jury could eftimate. 

Be this, however, as it may, no creditor has ^n in- The holder cTf 4 
furable intereft in the life of his debtor, unlefs the debt Ji!*^* a7piay"h^f 
be incurred upon a good and legal conlideration. There-* "°*^" infunWe 
fore, in the following cafe, it was ruled, that tlie holder life of tke 
of a note given for money won at play, has not an "*'^*'* 
infurable intereft in the life of the maker of tlie note. 

An aftion was brought on a policy on the life of i^^^-v. £i//>, 

• ar N. p. aUcr 

James Ruffelly from the firft of June 1784 to the firftof kii.'i7H8. P-r* 
June 1785.— By a memorandum at the foot of the po- *^*' 
licy it was dedared, that it was intended to cover the 
fum of 5000 L due from Ruffell to the plaintifiF, for which 
ke had given his note, payable in one year from the 14th of 
May 1 784.— *Two objeftions were made on the part of the 
. defendant ; ift. That part of the confidcration for the note, 
was money won at play j adly. That Ruffelly at the time he 
gave the note, was an infant. — Mr. Juftice Bullcr^ who 
tried the caufe, nonfuited the plaintiff, upon the ground 
that part of the confideration for the note, being for a 
gaming tranfaftion, there was a want of intereft in the 
plaintiff! But as to the objeftion of die infancy of ne infancy of 
Ruffelly he faid, that the intereft was contingent j for ^^^^ ^^^^^^ 
Ruffcll might or might not have avoided the note $ and by «& tafuicr. 
he doubted much whetherj till fo avoided, the note muft 
^ 00^ be takenj as againft a third perfon, to be the note 



6j6 Of Insurance upon Lives. [Book HI. 

of a perfoQ of full age ; and the maker of the note onlj 

could take the objeflion. 

. A troftee may A truilee may infure for the benefit of the c^hdy que 

^ncficofthe trt^. — As where an infurance was made on the life of 

rr/ y ^ue trufi . ^^^ Holden, from the 17th of Augujl 1790, to the 17th 

TidfioeU X, jiti' of Augufi 1 79 1, and during the life of die plaintiffl 

^51."*' '* Hdden had granted an annuity to the plaintiff's late 

brotheri which annuity he had bequeathed to perfons not 
parties to this infurance, having made the plaintiff ex- 
e(:utor of his will, and diref^sd him to make infurance. 
— In an a£lion on this policy, brought by the executor, 
it was objcAed that, as the annuity was not devifed to him 
by the grantee, he had no infurable intereft in the life 
Qi Hdden the grantor. — But Lord Kenyan thought this 
a fufficicBt intereft in the executor to fupport the ac- 
titn. 



CHAP. 
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CHAP. IV. 

Of the Ri/is which Infurers upon Lives are 

to run. 



AS, by the termfi of this contraft, the entire Aim in- Aiofs,uponthi« 
fured is to be paid upon the happening of one fingle always be total, 
event, which cirvnot partially happen, and by the hap- 
pening of which, the infured muft fufier all the injufy 
againfl which he meant to be protefted by the infu- 
rance, the lofs muft always be total, and never can be 
partial. 

The different infurance companies annex to the con* What are the 
traft certain conditions or exceptions. ufiui exccptiom. 

The Royal Exchange AJfurance declares every infurance 
made by a perfon on his own life to be void, if the per* 
fon, whofe life is infured, fliaU depart the limits of Eu^ 
rape, ihall die upon the feas, or enter into any military or 
naval fervice whatfocver, without the previous confent of 
the company ^ or ihall die by fuicide, duelling, or the 
hand of juftice. 

Where the infurance is made by a perfon, on the life of 
pmthery death ^' iy/mcide, duellings or the hand of jufiici* 
Js not excepted. 

The Wejlminfer Society adopts the fame exception^. 
The Equitable AJfurance^ and the Pelican Life-^ Infurance^ 
adopt the feme exception?, only omitting the word 
duellings even where the party infures hi§ own life. 

We have already feen that, in the cafe of marine infu- To make the in- 
rances, not only the caufe of the lofs, but the lofs itfelf, ^^^reij^h^c-"/^ 
muft appear to have happened during the continuance of ^^ ^'»« *^«'^^» ^^^ 
the rifle {a). The fame principle applies to infurances muft appear «o 

h'mvt happened 



{a) R. Lochyer^. OffUy^ i T. R. 252, fup. 174, 459. 

X X 3 upon 
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upon lives. And therefore, if a man's life be infure4 

-for a year, and fame fliort time before tlic expiration 

of the term, he receive a mortal wound, of which he 

dies after the year^ the infurer would not be liable {a). 

ftuiwhctiter tVe But wherC it is uncertain whether the death happenc4 

wUhin ilf/timc* within the time limited, this is a queftion of faft that 

limited, is a!- uiM^ be Icft to the decifion of a jury. 

vayi a queliiun __, a • r / 1 «•#■#> «• 

offa^. Thus:— An mlurance was made on the life of i, 

^/i'r^«N. P, Macleane Efq. from the 30th of January 1772 to 
Hii. Vac. i-jto. the 30th of January 1778. In an aftion on the po- 
licy, it appeared, tjiat, about the 28th of November 
X777> he failed from tlie Cape of Good Hopey in the 
Swallow floop of wat ; which fhip, pot being afterwards 
heard of, was fuppofcd to have been loft in a ftortri oflF 
the Wejlern IJlands. — :The queftion was, whether jl/^r- 
leane died before the 30th of January 1778. To eft-a- 
blifh the aiErmat)ve of that queftion, the plaintiff called 
witnefles to prove the (hip's departure from the Cape 
with Macleane\ and feveral captains fworethat they 
failed the fame day ; that the Swallow m\ift have beei; 
as forward in her courfe as they were on the I'^th or 
14th of January^ the period of a moft violent ftorm, in 
which {he probably was loft ; and that the Swullow was 
much {mailer than their vefi'els, which^ with difficultyi 
weathered the ftorm. — lAyrdMansfieldj^who tried the cau(b> 
left it to the jury to fay, whether, und^r all tlie circura- 
ftances, they thought the evid.ence fuiHcient tp cozivince 
them ihzt Macleane died before the time limited in the 
policy 5 adding, that if they thought it fo doubtful as not 
to be able to form an opinion, the defendant oyght to 
have their verdiA.^rhey found for the plaintiiF. 
\fi poiicv hefo A queftion which has often puzzled lawyers, namely ; 
lake ctfi-a fr^im whether a period of time, to commence from the day sf 
tiaff, rhc lUj of the date^ was inclufive or excJufivc of that d^y, once oc- 
dudcd.'^ * ^*^ curred in an adlion upon a policy upon, the life of Sir 
— -— Robert Howard^ for one .year, from the dm.ofthe date thereof. 

62 ij, iLd. Raj^ 

^"*^* (a) Per WllUsj J, in deliTering the opinion of the 90urt in 

Lockyer v. OJley^ I T. R. 254. 

yhicl^ 
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which was the 3d day of Siftemier 1697. Sir Revert 
died on Ac 3d of September 1698, at one o'clock in the 
ihorning.— Lord C. J. Hott held that, /nwn tie day of tie 
date excludes the day ; hut from tie date include* it 5 and 
therefore, the day of the date being etduAed in this cafe, 
the infurer was held liable {a). 



I have now gone through all that feqmed to be ma- Rcafon* why f« 
terial upon the fubjeft of infurance upon lives 5 from q'J^ftJi',?' have 
which it appears that many of the principles which go- ariicnininfu- 
vern marine infurances are alfo applicable to this con- uves. 
traft. Confidering the great multiplicity of infurances 
Which have of late years been made upon lives, the num- 
ber of litigated cafes that have arifen upon them is ex- 
tremely fifnalL One principal reafon is, tliat the happen- 
ing of 'the event infurcd againft is always a fa£fc of eafy 
proof, which can fcarcely ever aiford any fubjeft of difr 
pute. Anpther is the great difficulty of praftiGng any 
fraud in fach infurances. But to no caufe is tliis for- 
tunate cirqimftance more to be afcribed than to the ho- 
'pomr, integrity, and liberality of the fcveral companies 
l^ngaged iik this branch of infurance, 

{a) Sec the cafe of Pugi v. the Duke of Leeds ^ Cowp. 714, 
in which, aftcf great deliberation, it was held that the words 

from the dafe^ z^Afrom t^e day of the date, mean the fame thing ; 
an^ that they are taken to be either inclufive, or exclufive, ac- 
cording to the context, and fubjeft matter ; and that either 
meaning fliall be adopted which (hall mod effedlually fupport, 
BOt defeat, the intention of the parties. — ^This may be a 
very good rale, in the cafes to which it applies : But it would 
have been of no iife in the decifion of the cafe above cited ; be> 
caufe the intention of the parties, in .that cafe, could only be 
coUe£ked from the policy ; and whether they meant to include, 
or exclude, the day of the date, depended on the conftruAion of 
the words contained in it. If, therefore, fuch a cafe were 
again to occur, it muft be decided whether the day of the date 
(hould be excluded or Included; and then, perhaps. Lord 
MoW^ opinion might be diooght the beft authority upon that 
point. — Such a queflion, however, is not again likely to arife; 

' becaufe it is now the ufual pra^ice to mention the day b«th of 

the commencement and end of the poUcy, and to dccUre both 

to be inclufive. 

zt z 4 As 
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ttium. 



^«^ o^P** As to return of premium, no queftion upon that fubje£l 

has ever yet, as far as I hare been abl^ to learn, occurred in 
any cafe of infurance upon lives. If fuch a queftion fiiould 
arife, it mud be governed by the fame principles ^iFhicH 
prevail upon that fubje£l in marine infurances. Thefe 
will be found under the proper head in the firft book {a). 
Indeed Lord Mansfield^ on two occafrons, exemplified 

• 

his doftrine, upon the fubjeft of return of premium, by 
Shewing their application to the caie of an infurance upoli 
a life (^). 



Remedy agiuift With refpeft to the claim which the infured upon a 
theeftatcofa jjfg fj^jj] j^^yg yy^oxx the eftate of the infurer, become 

furcr. bankrupt during the continuance of the life infured j thi^ 

has been determined to be the fame as in the cafe of 
marine infurances (r). 



{a) Sec book I, ch. i6, J 2.— (^) See hit judgment m 
Bermon v. JVoodbridge, fup. 573, and in Tyrle v. Fletcher^ 
fup. 576.— (f) Sec the cafe of Cox v. Leotard, Doug, i66, 
n. fup. 631, • 
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CHAP. I. 



preliminary Obfervations. 

^ T> Y this contra^ the infurcr, in coiifidcration of a ceif- infuraiiw 

tain premium received by him, either in a grofs fum, ^^"j" 
or by annual payments, undertakes to indemnify the in- 
'fured again ft all lofs or damage which he may fuftain in 
his houfes or other buildings, goods and merchandize, by 
£re, during a limited period of time. 

I have not been able to afcertain the period of the Intro- The time of its 
du Aion of infurance againft (ire into this country. But it has into Engiand 
cerjainly been in ufe here confiderably more than a cen- ^w^^no^^*^ 
tury. Of late years, notwithftanding a very heavy (lamp 
duty impofed on thefe infurances, they have been brought 
into very general, I might almbft have faid univerfal, 
ufe, in this country; particularly in London and other 
cities and large towns. 

I do nof find, however, that this fpecies of mfurance is Very litUe ia 
much in ufe in other countries. It was not till the year 1754 coumrici. 
that it came into ufe at Paris. In that year, one of the 
companies inftituted there for marine infurances, obtained 
from the government permKEon to make infurances againft 
fire. But they have never, as Pothier informs us, become 
general even at Paris {a)» In Holland^ though infurance 
againft fire is not altogether unknown, few pepple feek 
its protection ; perhaps becaufe the people of that 



(fl) Vid. Fothler, tit. da ajjuramcs, n. 3. 

country 
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country, can rely fo much on their own caution, tfut 
they think it unncccflary to pay for any greater fecurity. 
Indeed I have heard it confidently aiferted, by peribns 
well acquainted with the cities both of London and ^m^ 
Jlerdam^ that after making all fair allowances, there i9» 
upon an average, more property deftroyed by fire in the 
former in one year, than in the latter in feven. 
Whether in a Jt cannot be denied that this fpecies of infiirance aSbrds 

nirirmAl point of ^, ,,.,,, -> - •- 

Tifw it b<» mote great comfort to mdividuals, and often prelerves whole 
L"fiaai.'*' *" *"'" famiUcs from ppverty and ruin. And yet it has been 

much doubted, by wife and intellieent perfons, whe- 
Thc objcdion to , . * \ , • , . . f • .1. 

it. ther, m a general and national pomt of view, the 

benefits r^fulting from it are not more than counterba« 
lanced by the mifchiefs it occafions. Not to mention the 
careleffnefs and inattention which fec^rlty naturally 
creates; every perfon who has any concern in any of 
the fire offices, or who has attended the courts of Wf^ 
mlfifler for any length of time, muft own, that infumnce 
has been the original caufe of many fires in Londofiy with 
all their train of mifchievous confcquenccs. 
MoretKancOTin- Q^ {j^^ ^^^^ hand, the advocates for this fpecies of 
iis benefits. infurancc, though they admit it to have been fometimts 

the caufe of intentional fires ; yet they infift, that, even 
as a national concern, the benefits vaftly outweigh the 
mifchiefs which proceed from it. And when we recok 
left the precautions ufed by the dilTercnt infurancc com- 
panies, to prevent the fpreading of fires, by providing a. 
number of fire engines, which are kept in conftant re* 
pair, and fit for immediate ufe, not only in all parts of the 
metropolis, but in every other confidcrable town in the 
kingdom ; — ^by keeping in conftant pay, a number of en- 
gineers and fire-men, expert in extinguifhing fircc, and por- 
ters for the removal of goods \ — by employing a number 
of thefe in patrolling the ftreets at all hours of the night, 
in conftant readinefs to fly to the fpot from whence any 
alarm of fire may proceed : When we recoUeft that the 
courage, promptitude, and addrefs of thefe people often 
ftop the progrefs of the moft dangeroua^^fi^jess, rand there- 
by rcfcue many valuable lives, and immenfc property 

fcom 
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from deftruAion : — ^When thefe benefits, I fay, arc fairly 
CQn£dered» it is impoffible to deny that they greatly out- 
iNreigfa all the difadvantages that can be put in the oppo- 
lite fcale. 

A coniiderable number of companies have been efta- xhe ftverai fire 
bliihed in London and other parts of the kingdom for in- Jnfu/anf* ^o^" 

*• ,-- -n./.,/.^ panic* in i-on- 

luranccs agamft fire. Of thefe fome are called Contribu- don. 
tian Societies^ in which every perfon infured becomes a 
joiember or proprietor, participating in profit aud lofs. 
Such 4re the Hand in Handy and the fFeftminfter fire-offi- 
ces, for the infurance of houfes aiid other buildings \ 
and the Union fire-office, for infurance of goods. The 
other companies infure both houfes and goods, at their 
own rifle. Of thefe the principle are the London and Royal 
Exchange afiurance corporations, the Sw«, the Phenixy 
and the Britijb fire-offices. 

As to the dutiesy to which this contra^ is Jiable, Policies againft 
the ftat. 37 G. in. c. 90, § 23, repeals all the former ^l\J,^^^^^,, 
Jtamp duties impofed on policies of infurance againft fire ; if ^^^^^ ^^ *• 
atid, (by fe£b. 24), impofes on every policy, in lieu thereof, 1000 1. or iip- 
/ & new duty oi three JbilRngs where die fum infi^red is under ^*'^**~ 
. xoco 1. and oijix JhilRngs where the fum infured amounts 
to 1000 1. or upwtirds. 

And, by the faifae afl: (feft. 19), the yearly fum ofjix- Aifo to zje^fy 
J>encey over and above the yearly fum of one Jhilling and ^,"7 on* he ^m 
Jtxpencey already impofed for etery xool. andfo in pro- bfurcd, 
portioh for ariy lefs furti infured, is laid on every policy 
for infuring houfes, ftimiture, goods, wares, and mer- 
chandize, or other property, from lofs by fire. 
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Whcihcr an in- 
fur;ince«gaiiift 
fiic aiihnut in« 
4e»i'rt If void at 
cuuiniuu law. 



Since the ftat. 
14^. 1 1 I.e. 481 
it would be 
clearly void. 



Of the Initreft of the Infured. 

T DO not find that it has ever been a prafkrcc to make 
infurances againft fire, avowedly witliout intercft. 
The cStGt of fuch infurance would, I think, aiFord a 
powerful argument againft the legality of any infurance 
without intcreft, at common law. If a wager infurance 
be good, at common law, I do not know that it mull 
neceflarily aflume the fonn of any particular fpecics of 
infurtmce : But if the queftion, whether a wager policy be 
a legal contract at common law, were to arife in the cafe 
of an infurance againft fire, it is impofTible to fuppofe 
that the judges could ever be prevailed upon to fanftiOn^ 
by their authority, a contra£^ of fo mifchievous a ten- 
dency.«— Lord Chancellor King^ in the cafe of Lynch v. 
Dalzellj which we (hall prefently have occafion to cite 
at large, fays ; — '* The party infuring muft have a pro- 
perty at the time of the lofs, or he can fuftain no ]ofs> 
and confequently can be entitled to no fatisfadtion.'* 
And Lord Hardivichf in the cafe of the SadUr's Company 
v. Badcock {a\ lays it down as law, that the infured muft 
have an intereft or property at the time of infuring, and 
at the time the lofs happens. Sq that, according to thefe 
two great authorities, it is clear that an infurance againft 
fire, without intereft, would have been void at common 
law. But if any doubt remained upon that queftion, it 
has been removed by the ftat. 14 6. IIL c. 48. That 
a£t, though it is entitled, an acl for regulating infurames 
upon lives, yet, by the ena£bing claufe, (k€t. i.) (b), it 



(fl) Jnf. 700. — (3) Sup. 672. 



pro- 



can 
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prohibits aU infurances without intereft) ^< upon any event 
«* or events nvhatfoever {a) ;" and therefore there can be ^he infured 
no doubt but that it extends to infurance againft fire -, and only iecov«r, in 
that the infured, whatever may be the amount of his in- the extent of hi* 
funnce, can only .recover to the extent of his intereft. *"*«f^ft« 
There is no doubt but that infurances aeainft fire are '^*** ncccffiiy of 

_ ° preventing infu- 

often made to a large amount upon property of very nnce« againft 

fniall value. . This can only be done with a fraudulent fj^^*'^' '"" 

view, and a premeditated fire muft be the neceflary con- 

fequence.-— Where a lofs'has happened, and there is no 

colour to fufpeA any unfair pra£^ice on the part of the 

infuied, I think the offices ought not to content themfelves 

wifli being merely juft : They ought to be generous and 

liberal towards a fair futFerer. But where there is any 

reafonable ground to fufpef^ fraud, it is to be hoped 

that the managers of no office will, from any falfe notion of 

gei>erofity, or any wifli to acquire popular favour, fo far 

forget what they Qwe to the public, as well as to their 

own chara£lers, as to fuffer the claim to he fattsfied, 

without the moft ferupulous invefligation. 

It often happens that no one office will infure to the If th^re be fevc- 
foll amount required by a particular perfon, who has a [he lime pro-"" 
large property to infure % and in fuch cafe, die party g*]^^' *'» h*r" 
can only cover his whole interefl, by feveral infurances notice of this, 
made at different offices. But then it is proper that each 
office (hould have notice of every infurance thus made 
on the fame effefbs ; for otherwife great frauds might be 
pra£iifed by infuring the fame property to its full value^ 
at feveral different offices at the fame time. To guard 
againft fuch frauds, there is, in the printed propofals of 
each of the offices, an article which declares that, per* 
fons infuring mud give notice of any other iiifurance 
made elfewhere upon the fame houfes or goods, that the 



. («) The 4th fc6iion provides that it (hall not extend to ma* 
rine infurances, which Hiewt that it was the intention of the 
legiflature that it fiMuld extend, according to the above word* 
in the enafting claufe, to every other fpecies of Infurance. 

iamt 
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'£uie *fBay be allowed by indoicieinent 0R; thp policy ; )n 

order that each office may. bear its rateable pi^cq^oction of 

any loft that may happen .(tf). But unlefs fuch notice be 

- given' of each infunince to the office where another in- 

furance is made on the (ame efie£tsj the^ infurance made, 

widK3Ut fuch nodtce,. will be void. 

But ■ perfM It is not neceflary, however, in order to conftitute an 

r«^hrvtlTh?' infurable mtewft, that the infured fliaU, in every :inftancc, 

abfolute proper- jjjve the abfolute and imqualified property of thecflfeds 

infured. A tniftee, a mortgagee, a reverfioner^ a fa£lor 
or agent, with the cuftody of goods to be fold upcm com- 
miflion, may infure ; but with this caution, that the na- 
ture of the property be di(Un£^ly fpecified {b) ; and that 
all the infurances upon the fame property, taken together, 
> {hall not exceed the full value thereof. 



(j) Vid. fup. 1 15. — (3) Sec the 6th article of the pfopofals 
of the Sun firc-ofEcc» and 7th article of the piopoEds of the 
Phantx firc-t)fficc. 
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C H A P. Ill 



Of 'the Rijk which Infurers engage to run. 

V 

• T> Y the terms of the ufual policy the infurers under- The tiflc ufuaiiy 
•" take to pay, make good, and fatisfy to the infured *"'"''^ "«''"^- 
all lofs or damage, which may happen by fire, during the 
term fpecified in the policy, to the houfes or other 
buildings, furniture, or merchandize infured. 

By an article of the printed propofals, which, as we jhe provifo, ex- 



fliall prefently fee ia). are now to be confidered as makinc: ccp«'"5 »^res oc- 

'^ ^ - ' ^\ . . ^ cafioiicd bycx- 



/r V. 



I, 

a. part of the contraft, it is provided that, " No lofs or inordinary 
*' damage by fire, , happening by any invafion, foreign 
•* enemy, or any military or ufurped power whatfoever, 
<* will be made good by this company." 

In the following cafe, a queilion arofe upon the con- The words 

ftru£^ion of the words ufurped power in this provifo. — *furfed pnuer^ 

It was an action of covenant on a policy oi tiie London mean nn inva- 

Affurance company agalnft fire, upon a malting office at o? anTmeniai 

Norwich. — The defendants, amongft other pleas, pleaded rebellion ; not 

1 I 1 • rr 11 r 1 ^^^ poWCr of 2 

that the malting oihce was burnt by an ufurped poiver ; common mob. 
and iflue being joined on this plea, the caufe was tried j^]^^^^ 
at Norwich affiles, and a verdi£i found for the plaintiff, L^nd. ^ffur, 
damages 469 1. fubjeft to the opinion of the court upon * v* M 
a cafe, which ftated, ^ That on the 27th of November y a 

* .mob arofe at Norwich, on account of the high price of 

* provifions, and fpoiled and deftroyed a confiderable 
« quantity of flour : That thereupon the proclamation 

* was read, and the mob difperfed for that time. That 

* afterwards another mob arofe and burnt down the malt- 

^ ing oflSce mentioned in the policy.*— -This cafe was twice 

I.-.. . ' 

(a) Vid. Oldman v. Bewich, Routledgty, BurreU,zn6. Wood 
T. Wor/lcy, inf. ch. 5. 

argued 



•r 1780. 
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argued at the bar, and the court took time to deliberate. 
At length Lord C. J. JVilmot^ Mr. Juftice C/rv^, and Mr. 
Juftice Bathurftj againft the opinion of Mr. Juftice GouUf 
determined that the true import of the words ufurped 
power in the proTifo, wa$, an invaCon from abroad, or 
an internal rebellion, where armies are drawn up againft 
each other; when the laws are filent; and when the 
firing of towns becomes unavoidable: But that thofe 
words could not mean the power of a common mob. 
The words tivil Thc Lwdon AJfitrance company ftill, however^ xetain 
€Qmmotion, wtrt ^}^g proTifo in its Original form. The Sun fire-ofBcc, 

l»«W to f zdurie _ *^ ^ ^ ' 

loffeimihcriott in the year 1727, added the words civil ccmmotian {a) ^ 

and upon the conftruftion of thefe words another oueftion 
arofc in confequence of the tumults with which the me- 
tropolis of the Britj/h empire was difgraced in the fummer 
of tlie year 1780. Thefe tumults were excited by cer- 
tain perfons who, under the maflc of religion, pre- 
tended to feck the repeal of a law then lately paffed^ 
granting to Roman catholics, certain indulgences and 
fome mitigation of the hardfliips under which they, at 
that time, laboured in this country ; but their objed was 
nothing lefs than the entire fubverfion of the government^- 
And to accomplifti this purpofe, they excited to univerfal. 
devaftation, a defperate and lawlefs rabble, made up of 
malcfa£bors and fanatics, who, though afluated by dif- 
ferent motives, are at all times equally prone to mifchief 
and. rebellion. Fortunately for this country, the militia 
was at that time embodied, the rioters were reprefled^ 
and the conftitution preferved. 

I ■ I II.. I I " I ■ I ■! I I » I I ■ Ml — — — ^— 

{a) Moftof the other offices have introduced the famewordf; 
and fomc have the words • rioty tumult; and civil commotion.* It 
is rather remarkable, however, that neither the Hand in Hand 
or the Union fire offices has any provifo or exception of thi» 
nature in their printed propofals. it were, perhaps, to be 
wifhed, that none of the offices would infure againft the mif- 
chiefs occafioned by riot and civil commotion. Men cannot be 
too deeply intcreftcd in the prefcrvation of the public peacft, and 
the fupport of lawful authority. 

Amongft 
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Amonorft others devoted to deftruftiott by this dcrperate ^'^H'^f^ y- ^^'»- 

o ' * ^ /«/c ana others, 

banditti, was Mr. Lafigdale^ a catholic, and a confidera- hiN. p. Mich. 
}bAc diftiller. His premifcs they firdd ; and all his ftocfc *^' ' ' *' 
of liquors and other efFefts were there dcftroyed. — Be- 
ing infured at the ^un Fire Office^ he brought his adUon 
upon the policy, to recover a fatisfa£lion for the lofs 
he had thus fuftained. The office defended this afbion 
on the ground that this lofs was occafioncd by civil com- 
fiiation. — The caufc was tried by Lord Ma;isfie/d, and, 
upon the fafts of the plaintiff's cafe being proved, the 
point was argued very much ^at large by the counfel oti 
both fides. — Lord Mansjle/d, in his addrefs to the juty 
faid ; — *« Moft undoubtedly every man's leaning muft 
be to the fide of the plaintiff, in order to divide the lofs 
in fo great a calamity. But that inclination muft be go- 
verned by the rules of law and juflice j and the only 
queftion to be determined arifes fingly upon the conftruc- 
tion of two Words in the policy. It appears that in the 
year 1720, the London AJfurance company put into their, • 
policies all the words here uCed, except civil commotion ; 
and any fire happening by a foreign enemy is clearly pro- 
vided againft, whether they bum houfes, or iet fire to a 
town. The words military or ufurped ponver are ambi-t 
guous ; but they have already been the fubje£t of a judii« 
.cial determination {a). They muil mean rebellion, con- 
, dueled by authority; as in the year 1745, when the 
rebels came to Derby \ and if they had ordered any part 
of the town, or a fingle houfe, to be fet on fire, that 
would have been by authority of a rebellion. That is the 
only diftin£lion in the cafe : — It muft be by rebellion got 
to fttch a head, a» to be under fome authority. In the 
year 1726, the Sun Fire Office^ in imitation of the Lon- 
don Afiurance company, inferted the fame exception: 
This provided againft rebellion, determfned rebellion, 
wi^ generals who coi^ld give orders : But the Sm Fire 
Office did npt think this fafEcient ; and therefore, in the 
year 1727, they in^r-pduced the words dvU eommation\ 



{a) Vld. Drinh'water v. Land. AJfur. fop. 687. 
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words as general and unteclmi(:al as can poffibly be ufed. 
They do not fay civil commoiicny fuch as amounts to high 
treafon* They avoid faying civil commotion amounting 
to felony or to a m^demtamur^ but they ufe the term *< civil 
commotion," taking the largeft and mod general fenfe 
of the words that the language will allow : They do not 
even fay a ri^t. It may be a que(lion» in point of law, 
whether an afTembly or multitude be a riot. But the 
(ingle qucftion here is, whether this has been a civil 
commotion. If there be a cafe, to which thefe words 
can be applicable, it is to a cafe of this fort. I cannot 
fee any of the other words, to which it can be applied. 
Ufurped power takes in rebellion, a£ling under ufurped 
autliority. From a foreign enemy the office is fecurcd : 
But what is a civil commotion ? It is fomcthing clfc. 
The prefent was an infurreftion of the people refifting 
all law, fetting the authority of tlie government at 
nought; and depriving of its proteSion whoever was 
■ obnoxious to them. What was the obje£l and end of 
this violent infurre£tion ? It took place in many parts of 
the town at the fame time, and the very fame night; 
the mob were in Broad-jireet^ St. Catierim's, in Coleman- 
Jireetf at jS/ari/W^r's £r;V/^r, and at the plaintiff's* .What 
• is their obje£t ? General deftruifion^ general confufion. It 
certainly was meant to aim at the very vitals of the con/litution* 
It was not a private matter, under a cry of No popery only,, 
to deftroy all papifts. Newgate is burnt down ; The Fleet 
prifon, the King's Bench prifon, the new Brtde^veU^ arc 
> burnt down, and all the prifoners fet at liberty* The Bank 
attacked ; the Excife and Pay ofBees in Broadflrtet threat- 
ened. The houfes of a vaft number of papifts burnt and 
dellroyed. Military refiftance neceflary, and an extraordH 
nary ftretch was made, which was juftiiied by^neceflity^ 
Many men have been killed. What is th^s but;a.tfrv// 
commotion, if any precife meaning can be affixed (Q^t^ipfe. 
words. It is faid that this is a civil commotion diftinft 
from ufurped power and rebellion. It is admitted, that* 
this kind of infurre&ion may amount to high treafon : 
and, to be fure, it may. But the office do not mean to 

try 
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try whether thefe rioters were guilty of high treafon or not. 
It is not put upoii that^ but on the ground of a civil 
commotion. It is not an occafional riot: That would 
be another queftion. I do not give any opinion what 
that might be. You will give your opinions, whether the 
fafts of this cafe bring it within the idea of a civil com- 
motion. I think a civil commotion is this ; an infttrrec^ 
tion of the people for general purpofesy though it may not 
amount to a rebellion, where there is an ufurped power. • 
If you think it was fuch an infurrc£lion of the people 
for the purpofes of general mifchicf, though not amount- 
ing to a rebellion, but within the exception of the po- 
licy, you will fiiul for the defendants. If not, you will 
find for the plaintiiFs. The jury found a verdift for the 

defendants. 

• But Mr. Langdale was not without remedy. He after- 
wards brought his a£tion againlt the Hundred^ upon the 
riot aft, 1 G. I. c. 5, § 6, and recovered a full fatisfaSion 
for the damage he had fuftained. — Had the office not But an in fur- 
been exempted from this lofs by the words r/v;/ r^;MWj<?- wlmpay'a^oi^ 
tion in their propofals, they would have had their remedy ^l^^^-ifi^jncd by 

not>, have theif 

over againft the if/Wrr^. In the following cafe, which remedy over 

came before the court of King's Bench in the year 1782, ^^l^^J^^ 

it was determined that an infurance company, having paid action upon the 

a lofs occafioned by riots, may recover back fuch lofs, in nrm* of the *in- 

an aftion againft tlie Hundred, on the above aft, brought ^"'**^' 
in the name of the infured. 

That was an aftion brought againft the Hundred on the ^fafi1 v. Safnf. 

riot aft, ftat. I G. I. c. 5, § 6, to recover a fatisfaftion for ^'JV'/p" ?^. * 

, . . 111. O.K. — MS. 

the damage fuftained by the plaintifF, by the demolition 
of hishoufe, in the riots of 1780. — ^Upon the trial of 
the caufe, there was a verdift for tlie plaintiff, with 259 1, 
damages, fubjeft to the opinion of the court on a cafe, 
which dated, in fubftance, that the plaintiff had infured 
his houfe in the Hand in Hand fire office j that tlie fire 
office had paid the lofs, without any aftion being brought 
againft them ; and that this aftion was brought againft 
the Hundred in the plaintiff's name, and with his con* 
fent, for the benefit of the infurance office, and to re- 
imburfe them the lofs they had paid.--The queftion was 

T y 2 whc- 
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uhether, as the plaindflF had already received a fatisfadiion, 
this aftion could now be maintained agiiinft tlie Hundred 
on behalf of the infurers.^t was contended, on tflfe 
part of the Hundred, that it was the policy of tlie ad, 
befule the inducement to fupprcfs riots, to divide the 
Icfs, and prevent the ruin of individuals j but there 
could be no rcafon of policy or juflice to extend this, 
beyond the party hiiTifelf, to bodies or individuals, who 
have wilfully put themfelves into tliis danger: That 
though it was true that a man, having different remedies 
may purfue either,^ and it is no defence to tlie one, that 
he might have purfued other; yet, when he has reco^ 
vered by one, he (hall not afterwards feek a fecond fatif- 
fa£tion by the other. — But the court were unanimoully of 
opinion that the office hat! a right in this cafe, to recover 
againft the Hundredi in the name of the infured. — 
Lord Mansfieldy faid ; — « Though the office paid with- 
out a fuit, this muft be confidered as without prejudice 5 
and it is, to all intents, as if it had never been paid. The 
queftion comes to this : Can the owner of the houfe, 
having infured it, come againft the Hundred, under this 
aft ? Who is firft liable ? If the Hundred be firft liable, 
ftill it makes no difference : If the infurers fee firft liable, 
then payment by them is a fatisfaftion, and the Hun- 
dred is not -liable. But the contrary is evident, from the 
nature of the contraft of infurance. It is an indemniij. 
We every day fee the infured put in the place of the in- 
furer. In abandonment it is fo; and tlie infurer ufcs 
the name of the infured. It is an extremely clear cafe. 
The aft puts the Hundred in the place of the trefpaflers •> 
and on principles of policy, I am fatisfied that jt is to be 
confidered as if the infurers had not paid a farthing." — 
Mr. Juftice fTi/lcs faid ;— « I cannot diftinguifh this from 
the cafe of an cfcapc. If the flicriff pays, he has his 
remedy over againft the party. Though the Hundred 
is not anfwerable criminally, yet they are not to. be con- 
fidered as wholly free from blame. They may have 
Been negligent, which is partly the principle of the aft.** 
Mr. Juftice j^Jbi^rj} faid ; — w- At all events the plaintiff 
2$ entitled to a fcrditt to the amount of the premium, 

Ivavinj 
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having had no compenfation as to that. But) on the 
larger ground^ I am of opinion that tlie Hundred is liable 
in this aftion for all the damage fuftained by the plaintiflF. 
It is like the cafe of an abandonment^ and the office is 
not to be in a worfe fituation for having paid the lofs 
wthout a fult/'— Mr. Juftice JSw//^ faid ; — "Whether 
tliis cafe be cowfidcred on drift, or on liberal, principles 
of infurance law, the plaintiff muft recover. Striftly, 
no notice can be taken of any thing out of the record. 
The contraft with the office, ftriftly taken, is a wager j 
liberally, it is an indemnity: But, on the words, it is 
only a wager, of which third perfons (hall not avail them-» 
fclves. It has been rightly admitted that the Hundred 
is put in the place of the trefpaffers. How could the 
trcfpaflers have availed themfelves of this fatisfaftion 
made by the Office ? Could they have pleaded it by way 
of accord andfatisfaEfion. It was not paid as a fatisfaftion 
for the trefpafs, and the fafts of the cafe would not 
have fupported fuch a plea. The beft way is to confider 
this cafe as a contraft of indemnity, in which the prin- 
ciple is, that the infurer and the infured are as one per- 
fon 5 and in that light, the paying before or after, can 
make no difference.'* 

In general the rifle commences from the figning of How far the in- 
the policy, unlefs fome other time be fpecified 5 and it [^S^by liwppu- 
will of courfe end with the term for which it is made, cy during the 
Infurances againft iire are, in general, either annual, for paying the 
or for a term of feven years, at an annual premium ; and J^"^^***^"' 
the offices, as an indi;lgence to the infured, generally 
allow 15 days from the expiration of each year fofthe pay- 
ment of the premium for the next fucceeding year. But 
the infured has always been confidered as being under 
the proteftion of the policy till the expiration of the 
15 days, provided the premium were paid within that 
time. 

In the printed propofals of the Sun Fire Office^ an4 How fv in th« 
of fome oAers, there is this article : — ' On befpeaking ycariy^pouctf 
^ policies, all perfons are to make a depofit for the po* 
< Iky, (lamp duty, and mark ; and Ihall pay the pre- 
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654 Infurance againfi Fire. ["Book IV, 

' mijm to the next quarter-day, andfrom thence for one 

* year mote, at Icaft ; and (hall, ?s long as the manager^ 
( agree to accept the fame, make all future payments 
' annually at the faid office, within 15 days after the 

* day limited by their rafpeitivc policies, upon forfeiture 
■ of the benefit thereof ; and no infurance is to take place 

* till the premium be actually paid by the infurcd, his, her, 

* or their agent or agents.' — In the following cafe it became 
a queflion how far the infured, upon a half-yearly policy, 
was protected during the ij days, before the new pce- 
mium was a£lually paid and accepted. 

The infurrri \t, It was an afiion againd the Lnirrfwd fire-office, which 

lo'wv^ti^f'^e. ^^^ adopted the above article. The plaintiff declared 
miuin ii*if- on a policy dated the loth of December i"88, in which, 
i; iiiy'ioC ihe (aftcr reciting that the plaintiffs had paid 7I, 10 s. to 
f«™""hrif'yJi' '^'^ office, and Iiad agreed to pay 7I. 10 !. on the loth 
A lnf< happtm of J'KWf 1789, and the like fum every fix months during 
divi, hui befure the continuance of the policy), it ifas declared that, 
"*ni'"nri'ip»ii! ^'^'^"^ U'^ ^^f'^ °f '^f policy, fo long 39 thc plsintifiit 
—The inrureti |liou)d pay thc fi^m of 7 1. IP s. at thc times and places 
'hough ih. pre- aforcf^id, iind thc truftcea or acting members of the 
Ij"''d iT fart "he fpficty (hould agree to accept the fame, the funds of 
indoftheij the focicty fliould be liable to pay thc plaintiffs fuch 

**"*"■ damage and lofs aa they (hould fuiFcr by iiie, not cicced- 

Tj'Iim »nrt ing (Sooo I. according to the exa£l tenor of their printed 
/orr-Tand gtVer'i. pfOpofaU. — The declaration, after fctting forth thc above 
i T. R. ^ss- article of the printed propofals, Hated th^t the fociety 
had, from the year 1777, been in the praflicc of in- 
furing for periods Icfs than a year, by policies fimilar to 
thc prefent, referring, in like m;inner, to the fame printed 
propofals ; and that they bad received the prcqiiums 
within the 15 days after the times limited in fuch poli- 
cies, and theipol}cics thereupon remained in force. It 
then flatcd a lofs, to the amount of 6000]. <;i^ tfiq }}tb 
of Dece;nber 1789, before thc expiration of thc 15 days, 
and before qny refufal to afcept thc renewed premium, 
pr to continue the policy. There was a fccoad count, 
(lating that, before thc expiration of thc 15 days, the plain- 
fifTs tendered at thc office 7I. los. to thc manager; of the 
focicty 
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foeiety, they not having dien difagreed or refufed to accept 
the fame.^-Thc defendants, amongft other pleas to the 
firft count, pleaded that the plaintiiFs did not pay the 
fum of 7 1. 10 s. on or before the loth of Dicember, as 
they ought to have done, in onier to have continued 
the policy to the time when the lofs happened. To the 
fecond count they pleaded, that the fum of 7 L 10 s. 
-was not tendered to the managers, until after the ioth 
of December, — ^Upon a demurrer to thefe pleas, the court 
determined that, under the above circumftances, the plain- 
tiffs were not entitled to recover, and gave judgment 
for the defendants. — ^Lord Kmyon faid ; — ** It is admit- 
ted that the infurance did not extend to half a year and 
1 5 days ; and that completely puts an end to the whole 
cafe. The plaintifFs ftipulstted to pay 7I. 10 s. half 
yearly, on the loth of Jime^ and the loth of Decembers 
and that they would, as long as the managers agreed to 
accept the fame^ make their payments within 15 days 
after the day limited ; but no infurance is to take place 
vntil the premium be actually paid. The continuation of the 
term, therefore, depends on two circumftances which 
muft both concur; namely, that the infured ihould 
pay the 7 1. 10 8. and that the infurers ihould agree to 
accept that fum. Barely ftating thefe fa£ts is fufficient 
to fhew that the plaintifi^ are not entitled to recoven 

Soon after the above deciAon, the Royal Exchange^ Bui fcveraloifi- 
the Fhmmxy and fome other mlurance companies gave fdves i»bic Hur« 
notice that they did not mean to take advantage of this *"* ^^^ '*^y* 

i ^ »H annual f^u^ 

judgment; but would hold themfelves liable for any c/V'* 
lofs during the 15 days that are allowed for the pay- 
ment of the renewed premium upon annual policies, 
and others for a longer period : But that every policy 
for a ihorter period than a year, would ceafe at fijc 
o'clock in the evening of the day mentioned therein, 
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CHAP. IV. 



Of the AJJignment of the Policy* 

An aflignmeii \ POLICY of infurance, being a chofe in aflum^ is, ii^ 
onewhoha«t)o ftridncfs, not alEgnablc at law. But, like every 

iffcftfiir^^d Other chofe in aftion, it may be afDgned in equity; ^nd 
IS void. courts of law now take notice of fuch afEgnment; fa 

that the ancient rule of the common law, b^ing often 

found injurious to the inteK:fts of a commercial country, 

i(» now, in a manner, difregarded, or at leaft evaded. 

But the mere afBgnment of the policy, would be of little 

avail, without in affignment of the fubjeii matter of the 

infurance alfo. The aflignee could derive no benefit 

from the policy, unlefs the intcreft of the infured were 

transferred with it ; becaufe, as we have already fliewn, 

the infured muil not only have an iutereft in the fubjeci 

matter of the infurance, at the time of infuring, but alfo 

at the time the lofs happens {a). 

Upon thr death In the printed propofals of all the ofBces it is declared 

tile poii2y"ir^' tliat, upon the death of an infured, his intereft in the 

coiiunucd to his policy fliall be continued to his reprefentativc to whom 

KureicntAcivc. 

tlie property infured belongs, provided fuch reprefenta- 
tivc, before any new payment be made^ procure his 
right to be indorfed on the policy at the office. 
The contribution In the propofals of the Hand in Hand fire office, it 

aiiiiw the is declared, that if the premifes infured ihould be affigned, 

?ifdi"poi!dcf ^^ affignment muft be entered at the office ; and that 
without any affignments of policies (hall be entered at the office^ 
^jflioo/*^'^" within 42 days. after, they are executed ; or elfe the af- 

fignee (hall luve no benefit thereby. And in the pro- 



{a) Per Low Kingi Ch. in Lynch v. Dalzelly inf. 698 ; Per 
T^rd Hardwkh Ch. in the Sadlers Coh?i any v. Badcock^ inf. 700; 
vid. fup. 684. 

pofals 
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pofals of the Union fire office^ it is declared, that every 
niember transferring his policy, ihall, within three monthsy 
give notice to the direfkors, and bring their policies to 
the ofGce, to have fuch transfer indorfed. 

The We/ttninfter office merely deGres that the affignr 
ment fhall be entered at the office as foon as poffiUe. 
So that, it would feem, the policies of thefe three . 
contribution fidfAes may be affigned, without any exprefs 
pemiiffion from the refpeftive offices for that purpofe | 
and that it is fufficient if the aflignment be brought to 
the refpeftive offices to be entered* 

But the other offices give notice, generally upon the But the other 
policy, that it (hall be of no force if affigned, unlefs fuch ^^^* 'ment*^ 
affignment be allowed by an entry in the books of the without their 
t)ffice, or indorfed on the policy. So that it feems to be "Sod.^'" 
a fettled rule in aQ the offices, not to allow any transfer 
of any policy, without the confent of the managers. 
This is perfeaiy reafonable. The offices may chufe foe 
whom they will infure 5 they are not. obliged to infure 
for every perfon tliat may apply to them. In fome in- 
ftances, character may be a fufficient reafon for a refufal. 
But the offices would be deprived of this option, if any 
perfon infured might affign his policy to whom he pleafed, 
without their concurrence. This wiU appear froit the fol- 
lowing cafe. 

On the 28th of >/y 1721, one Richard Ireland ob- The infured, 
tained a policy from the ^un fire-office for the infurance "P^*^ ^ ^^^^^ 
of his houfe, being the Angel mn at Grave/end, with his fign.*?hc'houfc 
goods tlierein, froni lofs and damage by fire : And it *** ^' ■n<yh<s 
was agreed, that fo long as Ireland ffiould pay five ihil- ^ ^H^* ^^ 
Jings a quarter, the fociety would fatisfy the faid Ire- ^T^lmlo^'J!^ 
landf his executors, adminiftrators, and affigns, his lofs v,* "j"/^ *£' 
not exceeding i^ool. according to the exadl tenor of purchafe them. 
their printed propofals.-rSome confiderable time, after- tp^sl^zud"^ 
wards, Ireland died, leaving his fon Anthony his fole ex- 5^^ *"^!*'^^ ?.^" 
ccutor: who brought the policy to the office, and had '°^J ^x^B, 
an indorfemcnt made thereon, that the fame belonged him hL^rmcreft 
to him 5 and he afterwards paid one year's premium up xhefc Sfll'^J 
to Chriftmas 1727. In Augu/l 1727, the houfe was de- mentsofthc 
ftroyed by fire j and fome time afterwards, the plain- mKcJfhc 

fiffe ^^^ happened, 
w»S andwiihoittthe 
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confentoftbc tiffs applied to the office, and alledged that they had 
aiGgn^caniMt purchafed the houfe and goods of Anthony Inland ^ that 
IindlrHt'^ *°^* the fame were their property at the time of the fire 5 

and that they had an affignment of the policy made to 

thJr V. Daiz^/T them, at the fame time that the houfe and goods were 
*°lj ^^^^l n affigned 5 and they produced an affidavit from Roger Lyncb, 
497. * * in which he fwore that their lofs, by the burning of the 

houfe, amounted to 500 L and upwards ; and upon this 
affidavit was indorfed the ufual certificate from the mi- 
nifter and churchwardens, &c. : But neither in the affi- 
davit or certificate, was any mention made of any lofs 
being fuilained by the plainti£Fs by the burning of any 
goods ) nor was any affidavit made by Anthony Ireland^ 
that he had fuffisrcd any lofs, — ^The plaintiffs, however, 
infifted that the office fhould pay them 1000 1. for their 
lofs by the burning of the houfe and goods ; and they 
filed a bill in chancery, fetting forth, that Anthony Ireland^ 
on the 24th of June 1727, for 250 1., affigned to thtm 
a leafe of the houfe and ftables ; but, that the goods, 
for which the. plaintiffs, as they alledged, were to pay 
500 L, being intended for one Thomas Church, who was 
to hold the inn under them, Ireland, by bill of fale of 
the fame date, fold the fame to Church for his own ufe. 
The bill alfo flated the affignment of the policy to the 
plaintiffs \ and that, although the bill of fale of the goods 
was made to Church \ yet that the plaintiffs paid the 
purchafc money, and Church affigned the bill of fale to 
them for fecuring it ; and alfo releafed to the plaintiffs 
his intercfl in the policy. — ^The defendants, by tlieir an- 
fwer, alledgdd that the affidavit j)roduced was not agree- 
iable to the propofals ; that no affignment of the policy 
was made to the plaintiffs, nor any affignment of it made 
to them by Church, till after the fire. They infifted that 
the policies iffued by the office were not, in their na- 
ture, affignable, being only contra£bs to make good the * 
iofs which the contrafting party himfelf fhould fuflain ; 
and that no ether perfon was entitled to. any. benefit from 
it. The caufe proceeded to ifTue; and witneffes being 
examined on both fides, it appeared upon the plaintiff* 's 
ewn evidence, that the agreement for tiie affignment of 

the 
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the policy, (if any), was not till after the agreement for 
the purchaie of Ireland'^ term in the houfe; and that 
the afSgnment of it, though bearing date hefirej was not 
made till fome time afier the fire ; So that the agree- 
ment for a ifigning the policy was a voluntary conceffion 
on the part of Irelandy and independent of the bargain 
for the houfe, and not made till after Ireland'^ intereft 
in the houfe was determined ; nor carried into execu- 
tion till after the lofs had happened. And as to the 
plaintiff's property in the goods, they proved an affign- 
ment from Church to them, as ^ fecurity for 300 1 ; but 
omitted to ftate when this aflignment was made, though 
the defendants, by their anfwer, had put the time in 
iiTue. — ^Upon this cafe, the I^ord Chancellor King dif- 
miffedthe plaintiff's biU.— He faid ;— « Thefe policies The policy dctet 

* ' *^ not pafs witH 

are not infurances of the fpecific things mentioned to be the cffeaj 
infured 5 nor do fuch infurances attach on the realty, or *" ""^^ * 
in any manner go with the fame, us incident thereto, 
l?y any conveyance or aflignment : But they are only fpe- 
<:ial agreements with the perfons infured, againft fuch 
Ipfs or damage as they may fuftain. The party infured mtifi 
have a property at the time of the lofsy or he can ftfftain no 
lofs : and confequently can be entitled to nofatlfa^on. There 
was no contract ever mad^ between the office and the 
plaintiffs for any infurance on the prcmifes in queftion- 
Not only the exprefs words, but the end and defign of' 
the contra£l with Ireland^ do, in cafe of any lofs, limit 
and reftrain the fatisfadlion to fuch )ofs as fhould be* 
fuftained hy^Rifhard Ireland ovXj\ and the indorfement 
on the policy transferred that right to his executor An^' 
thony Ireland only. Thefe policies are not in their na- The policy it 
ture aflignable ; nor is the ix^tereit in diem ever intended with the confent 
to be transferable froip one %o another, without the ex- «f'»»e«®cc.^ 
prefs confent of the office, The tranfa£iions in the 
prefent cafe, by changing thq property backwards and 
forwards, and rendering it uncertain whofe the true pro- 
perty really was, raife a fufpicion, and fully juitify the 
caution of the office in preventing the affignment, with- 
out the confent of the managers ; which method is pur- 
sued by all the infurance offices* Befides, the plaintiff'^ 

^laiirt 
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claim is, at bcft, founded only on an aflignmcnt never 

• agreed for, till die perfon infured had determined his in- 

tcreft ill the policy, by parting with his whole property, 

and never executed till the lofs had a£lualiy happened.*' 

— Upon appeal to the Houfe of Lords, the decree of 

the Court of Chancery was affirmed. 

A Te(l«e having The fame principles were adopted in another cafe, 

iTrm^^fix where one Anne Strode^ having fix years and a half to 

y«>w and an come in a Icafe of a houfe from the plain tifft, on the 

inforcs for fevcn a7th oi April 1 734, infuTcd the houfe for 4C0L in the 

thTterm^xuired ^^^^ '^ Hand fire officc, for feven years, and thereby 

the houfe is became a proprietor ; and, on paying twelve {hillings 

•ftcrwards, bat down, and 3 1. fomc time after, the company agreed, out 

l»cfocethcM- Qf xhciT Contribution (lock, * to pay the /aid fum of s^ool, 

policy, the « to her^ her executcnrs and qffigneesy fo often as the houfe 

t" the fcvef !?* * . * Jhould be burnt dfyvon during the faid term^ unlefs the rf/- 
fioner, without € rectors fhotM rebuild the famei' and on the back of the 

rhe concurrence ... j f 

of the office.— pqlicy it was indorfed, * that if the policy Jhould be ajfigned^ 
cannorcfaimany * ^^ affignment mufl be entered within 21 days after the 
benefit under « making thereof — Mrs. Strode' s leafe expired at Alidfum^ 
■ tner 17404 the houfe was burnt down in Jamiary 1 741 ; 
iT^ t«f 7. i^- *"^ ^^ affigned the policy to the plaintifis on the 23d 
t^ck and others, of Fehruaty 1 74 1. The plaintifis tendered the affignment 

to the defendants to be entered in their books, but they 
refufed to accept it. The company, in 1738, which was 
fubfequent to Mrs. Strode*s pojicy, made an order, * Tliat 

* whereas policies exph-e upon the property of the in- 
« fured's ceafing j if there is no application of the in- 

* fured to affign, or to have the lofs made up, then 
« the perfon having the property, may infure die faid 

* houfe in the faid office, ' notwithftanding the term 
« for which thcf faid |ioufe was originally infared is. 
< not expired/ The queftion upon this caufe was, 
whether die plaintifis, the affignees of Mrs. Strode^ were 
endtled to the benefit of the policy. — ^The court de- 
termined that they were not endded to any benefit 
under it. — The Lord Chancellor Hardwidte faid;— 
« During the progrefs of this caufe, white the defend* 

^ ants feemed to depend chiefly upon the fubfequent order, 

I waa 
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I was of opinion againft them. But« upon hearing what 
ix^as further offered, I think the plaintiffs are not en- 
titled to be relieved. There may be three queftions made 
in this caufe. Firfty whether this accident, which has 
happened, be fuch a lofs, as obliges the defendants to 
make fatisfa£lion to the plaintiffs. Secondly^ whether 
upon the terms of the original policy, the office be ob- 
liged to do it. Thirdly^ which is rather confequential 
of the former, whether the plaintiffs are properly aflignees 
of Mrs. Strode f under this policy. If this matter refted 
, fingly upon the policy itfelf, I fhould not think it fuch 
a lofs, as would oblige the defendants to make fatisfac- 
tion. Under this policy, the (late of tlie cafe is, Mrs. 
Strode was only a leflce ; her time expired at Midfummer 
1740; the houfe was burnt down in January after, 
tmthin the /even years \ the plaintifl^s, the Sadler's Company^ 
were ground landlords, and entitled to the reverfion of 
the term : Upon th? 23d of February, feven months after 
the expiration of the term, and one montli after the fire, 
the aflignment was made, and in confideration of five 
fliillings only; fo that it muft be taken as a voluntary 
aflignment, as it (lands before me. It has been infifted, . 
on the part of the defendants, that the plaintifl^s arc not 
entitled to recover, as ftanding in the place of Mrs. Strode, 
becaufe flie had no lofs or damage, her intereft ceafing 
before the fire happened. And this introduces the fe- 
^nd and third queftions. I am of opinion, that it is 
neceflary the party infured fliould have an intereft or 
property at the time of infuring, and at the time the fire 
happens. It has been faid for the plaintiffs, that it is in 
nature of a wager laid by the infurance company, and 
that it does not fignify to whom tliey pay, if loft. Now 
thefe bfurances from fire have been introduced in later 
times, and therefore differ from infurance of (hips, be- 
caufe there, intereft or no intereft is almoft conftantly 
inferted \ and if not inferted, you cannot recover, unkfs 
you prove a property. Ey the firft claufe in the deed of 
contribution in 1696, the year this fociety, called the 
Hand in Hand Office^ incorporated themfclves, tlie fociety 

4 . ^r<5 
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arc to make fatirfa£tion in cafe of any lofs by fire. . To 
whom, or for what lofs, are they to make fatisfadiion ? 
"Why to the perfon infured, and for the lofs he may have 
fuftained ; for it cannot properly be called infuring the 
things for there is no poiFibility of doing it, and therefore, 
muft mean infuring the perfon from damage. By the terms 
of the policy, the defendants might begin to build and 
repair witliin fix days after the fire happens. It has been 
truly faid, this gives the fociety an option to pay or rebuild^ 
and (hews mod manifcftly that they meant to infurc upon 
the property of the infured, becaufe nobody elfc can give 
them leave to lay even a brick \ for another perfon might 
fancy a houfc of a different kind. Thus it (lands upon the 
original agreement. The n?xt /jueftion will be, whether 
£he fubfequent order made by the defendants in 1738, 
has made any alteration. I am of opinion that it has not ; 
for it was made only to explain a particular cafe in the 
policy, for it might have been a queftion, whether Mrs. 
Strode could have come before the expiration of tlie term, 
to examine the books of the office, and therefore this order 
was made to give her fuch a power. It had been ftrongly 
objedted that the ficiety could not make fuch an order. 
I am very tender of faying, whether they can or not. 
Becaufe, on the one hiuid, it might be hard to fay, that, 
as a fociety, they cannot make any order for the good of 
the fociety : On the other hand, it would be a dangerous 
thing to give them a power to make an alteration, thaf 
may materially vary the intereft of the infured. The 
affignment is not at all within the terms of this order, 
becaufe it is plain, it meant an afljgment before the lofs 
happened. Now with regard to tlie lofs happening 
before the affignment made, Mrs. Strode was entitled to 
nothing but what was to be paid back upon the dcpofit. 
It is plain (he thought fo, for if (he had imagined (he had 
been entitled to 400 /. would any friend have advifed her 
to make a prefent of it to the plaintiff? The cafe of 
Lynch V. DalzeU, in the Houfe of Lords, (hews how ftri^ 
this court and that houfe are, on the conftrudion of 
policies, to avoid fraudst" 

The 
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The foregoing determinations (hew that, upon an iftmifipMr 

affignment or other transfer of the property infured^ the infure/un^erT 

alCgnee fhould be very careful to get the policy regu- IJ|J^**j*/nV.*^* 

larly transferred to him, by the proper indorfement at the feared to the 

office. And in a former part of diis work,- (a) it was be iisUe to an 

flicwn that if the affignor undertake to get this done, he \^^^^^^^ 
V9\XL be liable to the allignee for all the confequences of 
negle£Hng or omitting to do fo \ even diough his under- 
taking was merely gratuitous. 



(«) Vid. Wilkinftm v. C^verdak, fup. aoy. 
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CHAP. V. 



Of the Proof of Lofsk 



Of tW iccoant 
of rhe lofs, the 
affidaTitt of the 
iDfurcd, and the 
certificate from 
the mtnifteri 
&c. required by 
the printed pr*- 
poialf. 



^ffHIE fonn of the policy is nearly Ac fame in alt ttid 
offices {a). The principal difieience between them 
conGfts in the terms of certain prop(^aisy as they are call- 
ed, to which it refers, as making a part of the contra^. 
One principal article, which is found in the propofals 
of fevcral of the offices {b) imports, — * That perfons in- 
fured fuftaining any lofs or damage by fire are forth^ 
with to give notice thereof at the office, and, as foon as 
poffible afterwards, deliver in as particular an account 
of their lofs and damage, as the nature of the cafe will 
admit of \ and make proof of the fame by their oath or 
affirmation, according to the form praclifed in the faid 
office; and by their. books of accounts, or other proper 
vouchers, as (hall be reafonably required \ and procure 
a certificate under the hands of the minifter and churck* 
wardens, together with fome other reputable inhabitants 
of the pariih, not concerned in fuch lofs, importing,— 
That they are well acquainted with the charadler and 
circumftances of the perfon or perfons infured, and do 
know or verily believe, that he, flic, or they,, really 
and by misfortune, without any fraud or evil pradHce^ 
have fuftained by fucli fire, the lofs and damage, as 
his, her, or their lofs, to the value tlierein-mentioned : 
But, till fuch affidavit and certificate of fuch infurcd's 
lofs fliall be made and produced, the lofs money fliall 
not be payable. And, if there appear any fraud or 
falfe fwearing, fuch fufiferers fliall be excluded all be- 



{a) Vid, Append. N*. VIL— (^) The Royal Excharngt, 
thef im^ and the Phitmx fire offices. 

'nefit 
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' * nefit by their policies. In the policies of thefe offices 
the infurers undertake to pay the lofs» not exceeding the 

- fum infured^ < according to the exact tenor of their printed 
^ profofab^ defcribing their propofals by their refpe£live 
. dates* 

The above attiele, though not worded in the beft pof* 
fible manner, has undoubtedljr a very beneficial ten- • 

dency. Nothing can be more reasonable in a cafe where Tl»crf;ifon»We- 
there is fo great a temptation to fraud J than to require ttu$*^<Krf?"*' 
a teftimonial from perfons in public fituations in the pa« 
rifh wliere a fire has happened, who have opportunities 
of infonning themfelves as to the charaAers of the in^ 

. fured, and the Sairnefs of th^ir claims ; and who are 
not likely to connive at any fraud. ** It is a duty," fays 

• Mr* Juftice Lenvrence {a)^ <' that the office owes to the 
public as well as to themfelves, to takfe every precau- 
tion to proteft themfelves againft fraud. And unlefs 

. fome fuch check as the prefent were interpofcd, the of- 

. ^oe would be holding out a premium to wicked men to 
fet fire to their own houfes/' — Perhaps it may, fome 
time or other, be thought advifable for all the infurance 
companies to agree among themfelves to have this atticie 
revifed, and put into a more unexceptionable form, and 
to adopt it univerfally. The contbru^lion of this article ^ 

. has given occafion to feveral judicial decifions. 

The firft was an a£bion againft the dire£bot8 of Tocse«(^the 

r Ae Sun ^ire-C^y upon on6 of their policies. The •fiStJitl,';;^ 

. plaintills, in their declaration, after ftadng that thebaxlk- enough to aUedse 
rupt, the infured, had coiliformed to the above attide, refidesoutofche 
as to the notice, account, and Affidavit of the lolsj S«kli'<^1ht^' 
ftated that the ininifter of the pariih of Pottfedy in which infured. And 
the lofs had happened, refided at a diftahce from the pa- ceniAcire ts a 
rxOi, and was whoUy unacquainted with the charaScr ^^J^^^^^^'^;^ 
«Qd circumftances of the infured, ftnd unable to make court win m r«ft 
the certificate required by the policy -, but that the in- affeMUt^ia^mif 

. furcd had procured and delivered to the office a certificate |j^*^';^^''^;;*j},* 
under the hands of feveral reputable inhabitants of quaftioa of 
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friud, and want thc tcnor required by the article. The defendants pleaded 

__^ I ft. That the premifes were wilfully fet on fire, and 

oidman and bumt down by the infmred. adly, That at the time of 

•dngrum, v. thc fuppofcd lofs thc infurcd had no intereft in the pre- 

£ru>icke and mifeg. No notice ^z^ taken in any of the pleas, of thc 

ochcH, in C. B. ^ ... 

Mich. 16 C III. want of the certificate.— -IfTues being joined on thc above 
■ 577; n.. pj^jjg^ ^g caufc went to trial, and the jury found a ver- 

diffc for the plaintiffs, damages 300 L — The demand was 
1500 1. the fum infured. — ^The defendant moved in ar- 
reft of judgment, on thc gr6uhd that the plaintiffs had 
not fet forth in their declaration a fufficient title to re- 
cover upon the policy agaiiift the defendants. — ^In anfwer 
to tliis application, it was faid that it was grounded cither 
on tlie title being defcftive, or defeftively fet forth: 
That the latter objeclion was cured by the vcrdiG, and 
the former varied by thc defence fet up by thc pleas. — 
The court, however, arretted the judgment. — Lord Lou^ 
borough faid, — " Though I am fatisfied the verdift was 
right, that the fire was accidental, and tliat the certificate 
could not have been procured, becaufe the irifured Kad 
not fuftained all the lofs he claimed ; yet the rule of 
mtendment after vcrdi£t cannot be applied where there is 
an abfolute defe£k of title, as there is in this cafe. As 
to the pleas, they are wholly collateral to the title.*' — 
Mr. Juflice Gould faid, — " Till the affidavit is made, and 
the certificate procured, the money is not payable i Thc 
time of payment, therefore, is not yet come. Though 
a perfon were a bond fide fuffercr, ftill he is hot entitled 
without a certificate. . The flipulation is a condition pre- 
cedent, that there fliall be a certificate tofliew that there 
is no kind of fraud. Nothing is faid about the church- 
wardens j and the excufe of the miniiler Iivine at a 
diftance is frivolous/* • . 

The articU of The ncxt cafe upon diis fubjeft was an a£lion of co- 

t^au\"c?vin.'!^' venant brought by the' ekecutrix of the infured on a po- 
ih( ceriiiicatc, licyof the 5un Fire^Office. — ^The declaration, by way of 
ftamp, feal, of cxcufc for iiot producuig the certificate required by thc 
fijrni.ti.ie, and " abovc article, flated that the teftator, the infured, rftcr 

though only re- r i • • r 

frucd to ia the thc lols^ being entitled to fach certificate^ applied to 
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minifter and churchwardens, and to many reputable in- policy^ i$ part 

• ,. " i-"i' -r 1. 1 , , of the contract, 

habitants to procure luch certifacate ; but that the de- and is binding 
fendants> by falfe .infinuations, and promifes of indem- °" ^^^"^^"^^^ 
nity,. prevailed on the minifter, &c. to rcfufe to figu it* j^qu t /e^gi Ext- 
— ^The defendants^ as to. the firft breach of covenant, Bm^and zno- * 
pleaded, ift, That the infured had no intereit in the thcr, iH. ^/. 
goods, &CC. infured ; and 2dly, That they did not pre- 
vail on the minifter, &:c. to refufe to fign the certificate* 

. — :And as to the fecond breach* they jpleaded, ift, No 
intereit ; and 2dly, That neither the teftatcr in his Jife 
time, nor the plaintiiF fince his death, had procured 
fuch certificate.— Iffue was joined upon the thre^ firft 

. pleas, and the plaintiff demurred to the laft. — In argu-* 
ifig that demurrer, it was contended on the part of the 
plainliir, ift. That a condition or 'reftridlion could not 
be annexed to, and made part of a deed, by words of 

. mere reference to a printed paper^ diftinguifhed only hf 
the date of the year in which it was printed, without 
any fignature, feal, or ftamp, to give it authenticity j 

. and adly. That the reftriftioa in queftion, though it were 
properly annexed to the deed, was bad in itfelf. Many 
authorities were cited in fupport of thefe propofitions : — 
But the court faid that the matter was too clear to admit 
of a doubt, and gave judgment for the defendants. 

At length, in the following cafe, it has been fully ii is now fettled 
fettled, after folemn argument, and upon Jull delibera- . [Jj^^^^^P^^^^^ 
tion, tliat the printed propofals are to be taken as part <^.»^c is a condi- 
of the policy; that the procuring of the certificate from to the payment 
the minifter and churchwardens, &c. is a condition pre- J5[a^1J,*U^'n *"^ 
cedent to the payment of the lofs 5 and that the infured wrongfuiiy rc- 
has no title to demand any lofs, without this certificate, excufc the w^nt 
though he fliould be able to fhew that the minifter and **^"' 
chiirchwardens had wrongfully refufed to fign one. 

That was an a£lion brought by the affignees of the ^ yio^ and others 
infured, who had become bankrupts, affainft the Phoenix »f^^S"C" ©J 
infurance copipany. The plaintiffs in their declaration, Bfeam v. >^V- 
after ^ting the lofs, and jiotice to the office, alledgcd -^-^^^ 5 -j- " j^/ 
that the bankrupts, foon after ^ the lofs, procured and 7*«>r 
delivered to tlic company^ a certificate under the hands 

z z 2 of 
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of diyers reputable houfehcAdei^ iir the parifli, in the 

ttfual form; and that, « as fien ea f^JfSde after the Jifs^ 

' • ibef apj^ed tOy and requeftedj the mmjier and ehurchwetr^ 

* dens of the parifi to Jign fuch certtjica(e\ hut that the Jaid 

■ * tmntfler and churchwardens ^ without any r&afo^bte or piro^ 

■ • habte caufe tdhatfoevery aid ivron^tdly and -tmjti/flj r^%ifc 
•' * tf> Jign any fuch certificate as aforefaid* There was ailother 

ilmilar count, only omitting the r^queft to the minifcr 
and churchwardens to fign the certificate, ^nd their re* 

' fufal^ — ^To the firft count, the defendant pleaded ; 

. I ft, Want ef intercft in the bankrupts; idly, Th^t the 

• Jofs happened by fraud ; and jdly. That the minifterand 

• churchwardens did- not wrongfully, and without pro- 

• bable caufe, ircfufe to (ign the certificate- —To the 
fecoad count the defendant pleaded (imiiafT pleas,, as to 

. want of intcreft and feaud ; and ^^ilf. That neidier the 
' faanknipts nor thc.plaintifis had procured any ccrdfioatc 
- from the mmiilcr, churchwardens, and i^epotobie in- 
habitants, as is required by tlie iaid printed pq>o(ab.-* 
By the replication liTue was joined on the. iirfl five pleas %, 
and, as to the laft plea, the plaintiffs afligned the lame 
cxcufe for the want of the certificate fronv the minifter. 
Sec. as in the firft count of the declaration; and tlu» 
having proceeded to ifTue, the caufe was tried and the 
phintifFs obtained a verdi£t for 3000 1. — ^The defendant 
moved in arreft of judgment on the fame ground, as in the 
. cafe of Oldtnanv.Bewicke(a)^ namely, that the produc- 
tion of the certificate was a condition precedent to the pay- 
ment of lofs, and that the plaintiffs not having averred 
performance, had Ihewn no iitle to; recover. — After tfic' 
argument. Lord C. J^ Syre^ Mr. Juftice BuUer^ and Mr» 
Juflice Rookt^ feemed ta be of opinion that„ fuppoCng 
the printed propofala to be conditions precedent, there 
had been t performance fy pres ; but that, in truth, the 
policy being a commercial contrad, was to be conftrued 
Uberjdly, and the trye queftion was, whether the lofs 
had been fairiy incjirred. If k had, and it appeared 
on the record to ^ave fo happened^ the Tef^fid of .the 
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tnii^er ^nd churcWardens was without caHfe^ and 
thercfi^re t^c plaintiffs were entitled to maintain their 
a£lion. But Mr. Juftice Heath appeared to differ from 
the reit of the courts and time was taken to deliberate.. — 

- Afterwards^ judgment was given for tlie plaintiffs^ pro 
Jormdy as it was undetflood that a :writ of error would 

be brought, whichever way the judgment (hould be given. 
. ,-~Upon this writ of error> the court of King's Bench, 
after two arguments, reverfed the judgment of the court 
, «f Common Pleas, being unanimoafly of opinion that the 
produ£tion of the certificate was a condition precedent. — 
Lord JTi^j^on &i<l he did not fee how the term eyprts was 

- applicable to this fubjeft \ that the argument founded on 
this, went to ihew that if none of the inhabitants of 
this pariih would certify, a certificate from the inha* 
bitant^'of the next, or of any other parii^, would have 
anfwercd the purpofe. But he faid diat the infured 
could not fubftitute other terms or conditions in lieu' of 
thofe which all the parties to the contradl had originally 

• made. 
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APPENDIX. 
No. I. 



Form of a valued Policy oflnfurance upon Ships and 
Goods J by private Undenvriters. 

£. ip,ooo ^ ^ I J.j^ ^^ ^^^^ of God, Amen. 

Delivered the \ as well in own mmt 

Day of • J as for and in the name and names of all and 
every other perfon or perfons to whom the fame doth, Hiay, or 
iliall, appertain, in part or in all, doth make afTurRnce, and 
caufe and them, and every of them, to be 

infur^d, loflor not loft, at nnd from 

upon any kind of goods and merchandizes, and alfo upon the 
body, tackle, apparel, ordnance, munition, artillery, boat,' 
and other /urniturc, of and in the good (hip or vcfTel called 
The whereof is mafter, tinder God, for 

this prefent voyage or whofocver 

clfc ihall go for maftcr in the faid fliip, or by wliatfocver other 
name or names the fame Hiip, or the mailer thereof, is or 
ihall be named or called : Beginning the adventure upon the 
faid goods and merchandizes from the loading thereof aboard 
the faid (hip . upon the faid (hip, tfr. 

and fo fhall continue 
and endure during her abode there, upon tlie faid (hip, i^c, : 
And further, until the faid (hip, with all her ordnance, tackJet 
apparel, ^r , and goods and merchandizes wbatfoever, (hall 
be arrived at upon the 

(aid (hip) ^^- until (he h^th moored at anchor twenty- four 
hours in good fafety, and upon the goods and merchandizes 
until the fame be there difchargcd and fafely landed : And it 
(hall be bwful for the faid (liip, \!fc, in this voyage, to proceed 
and fail to and touch and (lay at any ports or places what- 
focver witho'ut pre- 

judice to this infurance ; the faid (hip, ^c, goods and mer- 
chandizes, is'c, for fo much as concerns the a(rureds, by agree* 
ment between the a(rured8 and affurers, in this policy, aro 
and (hall be valued at 

Touching the adventures and perils tvhich we the aiTurers are 
(Ol^tcntcd to bear and do take upon us ia this yoyagCi they aro, 
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of the feasy ibcii of war, fire, cnemief, piratd, roTefs, 
ihievcB, jettiCbaSt letters of mart an4 countermart, furpri* 
sa1s» tldLtags at fea, arrefts, reftraints, and detainments of aJl 
kings, princes and people, o£ what nation, condition, or 
quality fbefer, barratry of the matter and mariners, and of 

mUotber-perils^jQiTes, and misfbrtones» that have or ihall cfimm 

*•* . - * ■ * • - 

to the hurt, detrin^ent, or damage, of the'faid^oods and 
merchandizes, and Ship, &f. or any pan thertof ; ^nd in cafb 
of any lofs or misfortune it (hall be lawfot'to the aflbrcds, 
their fadors, fervants, and affigns, to fue, hbbur and travcla 
feff in, and about, the defence, fafeguard» and recovery, 
of the laid goeds and merchandizes, and ibip, t^fe," or any 
part thereof, without prejudice to this infurance, to the 
charges whereof we the affurers will contribute each one 
according to the rate and ({uantity of his fum herein alTuted ; 
And it is agreed by us the infurers that this writing, of policy 
of affurance IhaU be of as much force and cffe^ as the fureft 
writing or policy of afltirancc heretofore made v^ Lombmrd 
Strtetf or in the Royid Ex^hmtgit or elfewhere in' Lotukm i And 
fb we the afiuters are contented, and do hereby promife and 
bind ourfelves, each one for his own part, oar heirs, execu- 
tors, and goods, to the aflureds, their executors, admintftra* 
tors, and affigns, for the true performance pf the pmntfes, 
eottfcfling ourfelyes paid the conlideratioii 4ve un^o us for this 
affurance by the affn^ 
at an^ after the rate of 

In witnefs whereof we the aflarera have fabfcdbe^ «ur«Dne| 
fxA fump affured in hmion. 

^^.B* Com, fidt, fait, fruit, flour, and feed, aivwaimnt- 
ed free from average, unle& general, or the Aiip be 
ftranded ;---5ugar, tobacco, hemp, flaiy hides,' and 
ikins, are warranted free firoai average under five 
pounds ptr cent, ^ and all other goods, alfo the (hip and 
might, are warranted free of average under three 
bounds^ ceni, nnlefs general, or the fl^ip be ftraiidcd, 
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form tf a Policy <f tnfurame on Sbij> and Goods , iy 
tb^ Rtffal Excbang/f Affxirunce Ctmpany. 

S.Q.>, S. C. No. 

B7tlieCoi7MuSoitoftibeit«fa{^iW&i»/f Aflnn . 

In the Name of God, Jmeiu 

atwcB ia owtt name at for and in the name and naincv 

efatt ai|d every other periba or perfons to whom the (ame d^th« 
may* or (hril» appertain^ in part or4n a]l> doth make afluranoe, 
Md eauleth and t]iem^ 

and every of thcnl, to faeaflbiedy loft or not loft, 

i^MD^ny kind of gooda and merehandizes 
wbatfocver, loadcn or to be loaden, and alfo upon the body, 
taekle, apparel, ordnance, manition, artiDery, boat» and 
odier fuTftitiirei of and ia the gopd fi^ip ^r veffel galled Tbe 

l^urthei^, or thercaboutif 
n^ereof is mafter (under God) for thia pieient voyage 

or whofoever elfe ftuU go for nufier m the 
&id A^» or by whatibever other mune or namet the ^une 
ftup or the mafter theicof it or fliaU be named or qdled: Be- 
ginning the adventure upon tbe fiud goods and merchaadizea 
from and immediately JhOowing the loading thereof on board 
the laid ihip and upon -the laid 

Alp, tic. and fo fliall oontboo 

and endure during her abode there upon the (aid fhip, &r« and 
further until the faid (hip, with all her ordnanee, tackle, aj^ 
parel^ lie. a^ eoods and merchandizes whatlberer, ffliall be 
anivedat vpoii the faid fliipt 

tUe, nntH (he hath there moored at anchor twenty-fbor houra 
SB good fiifety, and upon the goods a^ mercbaodizet, until 
the ftmebe thcfe dtfbhargedand fafUy landed: And it AaUbe 
kwfidfMrtbe&idihip^ &r. in this foyage, topioeeed aadfidl 
fo, and touch adlftay at, any piorts or places wfaatibever, wi^ 

f nt prejadiee ^ this Aifurance^ the fiiid ihip, &r. goods iod 

merchaadiaes^ 
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merchandizes^ ts'c for fo much as concerns the affuredsy (by 
agreement made between the aOureds and the faid corporation 
in this policy} 9 are and (hall be rated and valued at 

Stvding, without farther account to 
be given by the afTureds for the fame. Touching the adven- 
tures and perils which the faid corporation arp contented to bear 
and do take upon them in this voyage, they are, of the feas,* 
men of war> fire, enemies, pirateSf. rovers* thicTCS, jettifons^ 
letters of mart and countermart, furprizals, takings at fea, 
arrcds, reRraiiits, and detainments of all kings, princes, and 
people, of what nation, condition, or quality foever, barratry 
of the nia(Wr and mariaer5> <aad'of all other perils, lofies, and 
misfortunes, that have or (hall come to the hurt, detriment, or 
damage, of the faid goods and merchandizes, and (hip, {ffr, 
or any part thereof: And in cafe of aDy lofs or misfortune 
it (hall be lawful to the aiTureds, their &£kor6> fervants, and 
adigns, to foe, labour, and travel, for, in, and about, the de- 
fence, fafeguard, and recovery, of the iaid goods and mer- 
chandizes, and (hip, Wr. (or any part thereof), without pre- 
judice to this affnrance, to the charges v^ereof the faid corpo- 
ration will contribute according to the rate and quantity of the 
fum herein afTared : And it is agreed by th^ faid corporation 
that this writing or policy of aflarance (hall be of ^^ much 
force and effeft as the fureft writing or policy of a(rurance here- 
tofore made in Lombard Street, or in the Royal EjccbangCf ' or 
' elfewhere in London : And fo the faid corporation are contented, 
and do hereby promife and bind themOlElves and tlieir G3cce(rors 
to the affiireds, their executors, adminiftratofs, and alBgns, 
f6r the true perfoitnance of the premidea, confeiSng themfelves 
paid the confideration doe unto them for this Alfurance by 

at and after the xate of 
fer cent. In witnels whereof the faid Corporation have cauCed 
their common feal to be hereunto afBxedt and the fum or fuma, 
by them a^red to be hereondcr written, at their o£^ce in the 
Jtoyal Exchange of London thia Day of 

ID the yearof the reign of our Sove- 

reign 'Lord by the grace of Go^, of the 

united kingdom of Grotf Bntam and Ireland^ King, Defeodo^ 
of the Faith, aad in the year of onr Lord 

I'hp faid corporation s^ce content yidi this afiu^Qce for 
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Free froai all average oa corn, flour, fifii^ £dt» {nitt» feed^ 

hides, and tobacco, unlefSi genend, or otherwife fpecially 

agreed. 
Free from average , on fugar, rum, (kins, hemp, and flapci 

under five per cent. ; and on all other goods, and on (hip, 

under three fer cent, except general. 

By order of the Court of Dircflors, 
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Form of a Policy oflnfurance on Ship and- Goods bf 
the- London Affxirance Company* 

SHIP AND GOODS. 

London A flu ranee Houfe.- 
N^o. No. in London. 

By' the Governor and Company of the l,Qndon AiTuraact. > 

J N the name of God, j^en. 

as yfftW in own name as for and in the naitie and names of 

all and cvfry other pcrfon or perfona to whom the fame doth, 
m«)*, or dial], appeitainj in part or in all, doth make affurande, 
and cauff th and them, and every of them, to 

be affitred, k){l or riot lof^, at and from \ upoiv 

any kind of goods and merchandizes whatsoever > and nlfo upon 
the body, tackle, apparel, ordnance, munition, artillery, boat^ 
and other furniture, of and in the good fliip or vcffel called 
The whereof is mafter (under God) for thia 

pre fen t voj^age or whoever elfe fiioll go for 

mafter in the faid Hiip or vefTcl, or by whatfoever other name or 
iiamf9 the faid (hip or vcfTel, or the mailer thereof, » or (hall be 
named or called i Beginning the adventure upon the faid goodf 
and merchandizes from and immediately following the loading 
t)Kr^of aboard the faid (hip or vcITcl s^t and upon 

(he 
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the (aid ftip or vrflcl, i^i. and fo fh4I 

continue aod cndorf 4^^g ber abode tbertf upon die Hud (hip 
or Tcflclt &^. i and facther, untU the iaid fiup <ir Tcflcl* with 
all htr ordnancet tackle, apparel^ Ifc- and good» and mcr- 
d^direy whatfoevcr> (hall be arrived at 
and upoa the (aid ihip or vefirl, {sTr. untS (he ha$h mooitdat 
anchor tweoty-fbur hours in good Cifety, and upon the goods 

.. and-aKrchandisety until the (amc be there frfclf d ifchai gcd and 
landed ; And it frail bft lawful for the laid Ihip or TcAd* 6<#. in 
'this voyage, to proce^ and &il to* and tonch and ftny at, any 
any potta or placet whailbever withoot prejudice 

to thii afltirarice, the (aid ihtp or veflel, .{!^f»i:goodi and incr> 
chandixet« &f . for fo much as concerns the aflclredsy (by agree- 
ment between the afltireds and the London afiurance), are aB4 
(hall be fated and valued at wtt)i6al farther or 

other account to be given by the affureds for the £une. Touch* 
ing the adventures and perQs» which 4he (aid Lmtdom afluraace 
are contented to bear and do take upon them in this w)yage, 
they* arcy of the feas, men of war, fire, enemies, pirates, 
rovers, thieves, Jettifons, letters of mart and oountennart, (iir- 
prizals, takings at fea, arrefts, reftralnts, and detainments of all 

^ kings, princes, and people, of what nation, condition, or qna> 
lity foever, barratry of the mailer and mariners, and of all other 
perils, Idflcs, |tnd misfortunes, that hare or (hall come to the 
hurt, detriment, or damage, of the (aid goods and merchandizes, 
and (hip or Tcflel, &r. or any part thereof: And in cafe of any 
to(s or misfortune, it (haQ be lawful to the alTuxcds, their fiiAors, 
fenrants, and a(figns, to fue, labour, and travel, for, in, and 
about, the defence, fafeguard, and jrecorery, of die (aid goods, 
merchandizes, and (hip or ve(rel, l^c. or any part thereof, 
without prejudice to this afTurance, to the charges whereof Ike 
laid Lomdom aifurance will contribute according to the nte and 
quantity of the fum herein a(rurcd: And it is agreed that thn 
writing or policy of alTurance (hall be of as much force and efie& 
as the fureft writing or policy of afTurance heretpfore made in 
I^embard Shreei, or in the Royal Exchange^ or dfewhere in /.m* 
i/oa; And fotlie(aid£niM&aairoranceare contented, and do hereby 
promife and bind themfdves and their fuccelTors to the afliireds, 
theirexecutorB,admtni(bators,andaffigns»lbrthe true performance 
of the prtmilSea, confeffing themfelves paid the confideiation dne 
unto them for thb afinrance by the alTured, at and after the 
rate of per tat. Inwitaeft vbeteoftlK 
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iaid IsonJpn afluratice hate caufcd their commoo i«al.to be here- 
unto affiled, and the fum or fumt by them affured to be here- 
underwritten, at their office in London, thiV ' day of 
in the year of the reign'ofoiir Sovereign liord' 

by the ^race of God, of the unhed' kingdom oF Great Brttum 
and Ireland^ Kingi Defender of the Faith, and in tlxe * y tfar 
ofonrLord 

f 

Free from all average on com, £lour» fruit, tfh, fait, lAid 

feedi, except gcnerd. 
Free from average on fagar, rum, h!de«» Amii, hemp, flaz» 

and tobacco, under five pounds fer cat. ; and on all 

other gooda, and fliip> under three pounds per cent, except 

gcHeraL 

The faid governor and cqxnpany are content with this aflVmnce 
for , 
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No. IV. 

Form of a Bill of Bottomry y by deed:poll^ where tbe 
Ship is to go to feveral Ports. 

J. O ALL People, bfc. I A, B, of, &c. mariner^ maAer, and 
part owner of the good fhip or veiTely called, ^c, of Lomdon^ 
of the burthen of two hundred ton8> or thereabouts, now 
riding at anchor in the river Thameiy within the port of Zo/r- 
don^ do fend greeting: Whereas the faid fhip is now bound 
out upon a voyage from the faid port, unto the ifland of BaT^ 
hadott^ and from thence, if occaiion (hall be, to the Uladd of 
il/jjF, and fo to return back again to the faid ifland of Barha^ 
does, and thence to London^ to end her voyage : Now know yc, 
that I the faid J. B. for myfelf, my executors and adminiftra- 
tors, do covenant and grant, to and with C D, of ^c* (who, 
beibre the fealing and delivery hereof, hath paid and advanced 
tmto me the faid A. B* the fum of 500 /. of lawful money of 
Great Britain^ and is contented and hath agreed to ftand to, and 
bear the adventure of the faid fum upon the body of the faid 
fhip, during the faid voyage }> and to and witk the executors, 
adminiftntori, and afligns of the faid C /)« by thefe prefents : 
That the faid fhip, with the firft good wind and weather after the 

day of next enfuing the date hereof, fliall 

depart from the faid river Thames^ on the fiud intended voyage, 
andiball, by God's grace, (the perils and dangers of the fea, and 
inefliaint of princes and rulers excepted), return Into tbe faid 
river Thames from her faid voyage before the expiration of 
fourteen months, to be accounted from the date of thefe 
prefents ; and that the (aid fhip, in her faid intended voyage, 
•ihall not (ail or apply ui^to any other ports or places than thofc 
before mentioned herein, unlefs fhe (hall be neceflitated thereto, 
by extremity of weather, or other unavoidable accident. And 
that I the (aid A. B. my executors, adminiftrators, or afligns, 
(hall and will well and truly pay, or caufe to be paid, unto the 
faid C. D. his executors, admiQiftrators, or afligns, at, C5fr. 
the fum of 560/. of lawful money oi Great Britain^ in refpcdl 
of the adventure aforefaid, if the faid (hip fhall go only to thtf 
ifland of BariadoeSf and from thence return to London to fihi/h 
her laid intended voyage i and the fum of 600 A of like money, 

if 
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if the faid (hip fhall go from thence to the ifland of May^ and 
fo return again to the faid ifland of Barhadoesy and thence to 
London to end her faid voyage : and that within one month 
after the return of the hull or body. of the faid fhip unto the 
river Thames^ from her faid voyage. Provided always, 
' and it is neverthclefs the tnie intent and meaning of thef^f-pre- 
fents, That if the faid (hipj in her intended voyage, fhall hap* 
pen to be loft, mifcarry, or be taken by men of war, or pirates, 
that then this prcfent writing or deed, and every covenant, pay- 
ment, matter, and thing therein contained, on the part and behalf 
of me the faid .'/. B. to be done, paid, and performed, fhall be 
void and of none cffcCl : And that then I the faid A. D, my ex- 
ecutors or adminittrators^ fhall not be any wife chargeable or 
liable to pay the faid feveral fums before mentioned, or either 
of them, or any part thereof, to the faid C, D, his executors, 
adminiftrators, or afligns, but that he and. they are to lofe the 
fame, and every part thereof; any thing hereinbefore contained 
to the contrary thereof, in any wife not with flanding. And it 
is agreed, by and between the faid parties to thefe prefents, 
that in cafe the faid fhip fhall not be returned unto the river 
Thames, from the faid intended voyage, at the end of fourteen 
months, to be accounted from th« date of thefe prefents ; and 
that, at the expiration of the faid fourteen months, there fhall 
not be jull proof made of the iofs happening within the time- 
aforefaid ; that then, I the faid jf. B*, my executors, adminif- 
trators, or afligns, fliall and will, within twenty days next after 
the end and expiration' of the faid fourteen months, well and 
truly pay, or caufe tor be paid, unto the faid CD, hi? execu- 
tors; adminillraiors, or aligns, at the place of payment aforefjpid, 
the faid fum of 560 /. in cafe the faid Ihip fhall go unto the hid 
ifland of BarhaHoes as aforefaid, and the faid fum of 609 K in 
cafe the faid fhip fhall go tinto the faid ifland oiMay as afore- 
laid ; and that th« faid C D, fhall not run the hazard and' ad- 
venture of the faid ftim by him adventured as aforefaid, upon 
the body of the faid fhip, any longer than fourteen monthsj to ' 
be reckoned and accounted as aforefaid. In witnefs, Is'c. 
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farm cf a Refpandeniia Bond^ ttpm an £aft IttdiJ 

Voyage. 



ICNOW all mek by thcfe pittentSi that 1$ J, B. 

of in the county of » manner , am held 

and firmly bound to C* D, off &c. in the fum or penalty 

of looo /. of lawful money of Greai Briimm^ to be paid 

to the faid C, 2>. or to his certain attorney* executon^ 

idroiniftrators, or mffigns, to whidi paymenti well and 

tmely to be made^ I the faid A. B* do bind my£^,'my 

heirsy etecutors, and adminiftraton firmly^ by thefe pre- 

ientSi feakd#ith my fealf dated this a3d day cSJmmh 

iuj^ in the forty-feeood year of the feign of our Soverttgn 

Lord ^or^^ the thiidy by the grace of Goc^ of the imiicd 

. kingdom of Grtai Britain and Iirlandf Ktng» Defender 

of the Faithy and in the year of our Lord i8oa. 

Wbbrbas the above named CD. on the day ofehc date about 

written, advanced and lent unto the faid J* B* the fum of 509 /, 

upon the goods, merchandize* and effeda laden and to be ladeAoa 

board the good ihipor veffelcaUed Tke Saint Gtorge, now riding at 

anchor in the river Tbames outward bound, and whereof one £. F. 

h •ommandcr. Now the condition of this obligation is 

fttch, that if the faid (hip or vefleldo and (hall, with all coa* 

venient fpeed, proceed and (ail from and out of the. (aid rivet* 

Thames f oo a voyage to any port or place, poru or phoca, in 

the Eaft Indict f CkinOf Pe^t or dfewhere beyond the O^ rf 

Good Hope ; aiid from thence do and (hall bSi, retanit and 

come back into the £ud river Tiamei, at or before the cod 

and expiration of 36 calendar months, to be accounted froot 

the day of the date above written^ and there to end her laid 

intended voyage, (the dangera and cafualtics of the (cat eaeept- 

td) ; And if the (aid ^. J. hishcirk, caccutors, or adminiftni^ 

tors, do add fiiaU within thirty days next after the find (kip or 

idSd (hall be returned to the laid poit of Lottdmh fiom her 

laid intcodad voyage, or at anditpte the end aad a^piratioo of 

the (aid tkirtf*fix ealcndar mooths»to be acooontedat afoRbid, 

(iriiich of the bid times (hall Brtt and nest ha|7en)» ndl and 

tndf ^t OTCwfe ttb»p«id# U8I0 thifidd C*h* hisoKecul^^ 

admiatftiiwi^ 
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^dmlniftratorS) or afligns, the full fum of 500/. of lawful money of 
Great Britain, together with the fum of 1 2 /. of like lawful money 
per kalendar month, for edch and e^efy kalendar month ; and fo 
proportiodahly for a greater or lefs time than a kalendar month 
for all fuch tim«> axid fo many kalendar -months as ihall he 
elapfed and run out of the faid^^ thirty-fix kalendar months, 
over and above twenty kalendar months, to be accounted from 
the day of the date above written ; Or if, in the fa^d voyage, 
and within the faid thirty-fix kalendar months to be accotroted 
as aforefatd, an utter lofs of the faid fhip or vefiel by iire« ene* 
niiesy men of war, or any other cafualties^ (hall unavoidably 
happen, and the faid ji, £. his heirs, executors, or adminidra- 
tprs, do a!nd (hall, within fix kalendar months next afker fuch 
lofs, well and truly account for (upon oath If required), and 
pay unto the faid C. D. his executors, adminiftrators, or 
ailigns,. a Juft and proportionable average on all the goods and 
%ife6l'& pf the faid A, B. carried from England on board the faid 
Ihip or veflel, and the ^ net proceeds thereof, and en all other 
goods and effe6ls which the (aid A. B. fhall acquire during the 
faid voyage, for or by reafoo of fuch goods, merchandizes, and 
«&d8, and which ihall not be unavoidably lod ; then the 
^bove written obligation to be void and of none effe6i, elfe t# 
^fnai in full force and virtue. 

* Sealed and delivered, 
(being firft duly ftamped) 
Jn thcprefcnce of 
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No. VI. 



Porm of a Policy of InJUrance upon a Life^for the Life 
cf the infuredy by the Society for equitablb 
Assurances Iipon Lives. 

This PRESEVT instrument or policy of rXSURAKCS 

witncfleth* that whereas ji, Bi of in the 

county of hath entered into and becone 

« member of the fociety for Equitable Assurances on 

lives and furvivorlhlps, according to a certain deed of fettlemeot 

« 

bearing date the feventh day of September^ which was in the 
year of our Lord one thoufand feven hundred and fivty-two^ 
and inrollcd in his majcfty's court of Kifig^s Bench at Wefttmu" 
Jin ; and whereas the faid foclcty, relying upon the truth of a 
jciertain declaration, elated thi^ day of 

made and figned by the faid A, B, touching the age, ^te of 
liealtli, arid other circum (lances attending the faid A, B. have 
atTiired io the faid J, B. the fam of 

pounds, to bie paid" to his executors, adminiftrators, or afCgss, 
after the deceafe of the faid A. B, whenfoever the fame Ihall 
happen ; provided the faid aflured does not exceed the age of 

years on this day of 

has had the fmall-pox, and is not afflif^ed with ztj diforder 
which tends to the (hortening of life, (as in the (aid declaration 
more fuUy Is fet forth), at and under the annual fum or pre- 
mium of 

And whereas the faid aflured hath executed the covenants 

nfually entered into by members of the faid fociety, and bath 
paid fuch premium for one whole year, commencing from the 
date of thefe ptefents : Now we, whofe names are hereunto 
fubfcribed^ and feals affixed, being two of the trullees of tke 
faid fociety, do, for ourfelves, and our afiigns^ tr»ftees of the 
faid fociety, covenant, promife, and agree, to and with the 
laid airured, and the executors, adminiArartors, and aflignsof 
the faid aiTured, that if the faid aflured, or the afiigns of the 
iaicl aflured, fliall yearly and every year, during the term of 
tKis affurancei coirttnue to' pay to the trnfteet of the faid 

focicry. 
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focicty, or to any two or more of them, the annual fum or pre^^ 
xnium aforefaid* on or before the day of 

in every year ; and (hall obferve, perform, fulfil, and keep all^ 
and fingular the covenants, artidet, daufes, provifos, condi- 
tions, and agreements, which on the part and behalf of the 
(aid aifured, are and ought to be obfefved, performed, fuU 
filled, and kept, according ta the true intent and meaoipg of 
the (aid <leed of fettle men t : We, or our affigns, truftees of the 
faid focicty for the time being, will or fliall^ within fix kaleodar 
months, after fatisfad^ory proof (hall have been made of the 
death of the faid aQured, well and truly pay, or caufe to be 
paid, out of the (lock or fund of the faid fociety, unto the 
executors, adminiftrators, or affigns, of the faid affured) the 
ftlll fum fo hereby aflured ; Provided always, arid it is hereby 
declared to be the true intent and meaning of this policy of 
afTurance, and the fame is accepted by the faid a(rurcd upon 
thefe exprefs conditions, that in cafethe fatd aiTuted (hall die Upon 
the feas, or (hall go beyond ^he limits of Europe, itiilefs licenfe 
be obtained from the court of diredors, or (hall die by his owp 
bands, or by the hands of juftice ; or if the age of the faid 
allured does exceed years ; or if the faid 

aiTured be now afflided with any diforder which tends to the 
ihortening of life ; or if the above mentioned declaration eon- 
t^ns any Untrue avcirment, this policy (hall be void. 

In witnefs, isfck 
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Form of a Policy ofJnfurance againft Fire* 

By die Corporatioa of the Rojal Exchange Afliiraiicc of Houficf 
and Goods firom Fire. 

1 HIS prcfeot iiiftniineiit or poUcf of afTurance witncflctli,tfaat 
whereas A. B, hath agreed to pay ioto the trcafury of the «ot- 
pocation of the Royal Exchange, Lomdom^ for the a&rance of 

from lo& or damage hy fire. Now inovf all 
men 6f thefe prefents. That the capital ftock« efUte.and fecurities 
of the faid corporation fhaU he fubje^l and liaUe to pay« make 
goody and iatisfy unto the faid aflured, his heirs, executors^ or 
adminiftiator^ any lofs or damage which fhall or may happen 
hy fire to the iaid goods aforefaid, (except fuch 

goods as hemp, flax, taUow, pitch, tar, turpentine, glais, chioa, 
a(id eaithen wares, writings, books of accounts, notes, hills, 
bonds, talh'es, ready money, jewels, plate, pidures, gun-powder, 
hay, ftraw, and com unthreihed) , within the fpace of twelve 
calendar months from the day of the date of this inftrument or 
policy of afTurance, not exceeding the fum of 
and fhall fo continue, remain, and be fubjefl and liable, as afore 
iaid, from year to year, to be computed from the day 

of in every year, for fo long time as the faid aiTured 

ihaU well and truly pay, or caufe to be paid, the fum of 

into the tresdury of the (aid corporation, on or 
before the day of which fhall be in each 

fucceedingyear, and the faid corporation fhall agree thereto by 
accepting and receiving the fame ; which faid lofs or damage 
ihall be paid in money immediately after the fame fhall be 
fettled and adjufted ; or otherwife, if the faid lofs or damage 
fhall not be adjufled, fettled, and paid within fixty days after 
notice thereof fhall be given to the faid corporation, by the faid 
aifured, that then the faid corporation, their officers, workmen, 
or affigns, fhall, at the charge of the faid corporation, at the 
end and expiration of the faid fixty days, provide and fupply 
tliie faid afTured with the like quantity of goods of the fame fort 
and kind, and of equal value and goo{ine£8 with thofe burnt or 
4 < damnified 
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damnified by fire. Provided always nevertheUfsf and it is hereby 
declared to be tbe true intent and meaning of this deed or 
poh'cy, that the faid dock, eflate, and fecurities of the faid 
corporation fhali not be fubjedl or h'able to pay or make good to 
the aflured any lofs or damage by fire which fhali happen by any 
invafion^ foreign enemy, or any military or ufurped power what- 
foever. Ptwided cifo^ that this deed or policy (hall not take 
place or be binding to the faid corporation, until the premium 
for one year is paid, or in cafe the faid afTured (hall have already 
made, or (hall hereafter make any other aflfurance upon the 
goods aforefaid, unlefs the fame (hall be allowed of and fpecified 
upon the back of this policy : Or if the faid A, B, at the 
time when any fuch fire (hall happen, (hall be in the poffeflion 
of, or let to any perfon who (hall ufe or exercife therein tbe 
trade of a fugar baker, apothecary, chemift, colour-man, dif<- 
tiller, bread or bifcutt baker, (hip or tallow chandler, ftable 
keeper, inn-holder, or maMer, or (hall be made ufe of for the 
flowing or keeping of hemp, flax, tallow, pitch, tar, or tur« 
pentine \ but that in all or any of the faid cafes thefe prefents, 
and every claufe, article, and thing, herein contained, (hall 
eeafe, determine, and be utterly void and of none cffe£t, or 
otherwife (hall remain in full force and virtue. In witnefi 
whereof, the faid corporation have caufed their common feal to 
be hereunto afiBxed, the day of in the 

• year of the reign of our Sovereign Lord by the grace 

of God, of the united kingdom of Great Britain and Ireland^ 
King, Defender of the Faith, l^c. and in the year of our Lord 
^ne thoufand eight hundred • 

N. B. This policy to be of no force 
if afligned, unlefs fuch affign- 
ment be allowed by an entry 
thereof in the books of the c*m- 
oany. 
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GENERAL INDE^X, 



ABANDONMENT. 

Nature of. 

Whether coeval with mfuntnce. 
Ita probable origin. 
Whether carried too far. 



Page 

479 
ib. 

4S0 

ib. 



Jn what cafes the infured may ahan- 
don. 48 2 « 489 

Upon what principle. 482 

In what cafes permitted in France, ib. 

* 

Upon capture and arrefl ofprmses. 483 

When it may be. ib. 484, 489 

When not. 490, 496 

When prevented by recapture. 484, 

, . . 487» 493 

4 he infured it not obliged to abandon. 

489 

Whether a lofs be total or not, depends 

on the final event. 490, 494 

The jus po/Htmmi continues for ever. 

492 

Tin abandonment tliere is no vefted 

right to a total lofs. 494 

A capture does not neceflarily make a 

total lo(S| nor % recapture prevent it. 

,499 
If the captain purchafe from the cajp- 

tor9, tne fum paid ii^ only a partial 

lofs. 501 



Abandonment in other cafes than capture 
and arrefl of princes* 50 1 

Upon (hip wreck. ib. 

Upon a Rranding. ib. 

A partial lofs cannot be made total by 

abandoning. 498^ 502 

No injury, however great, is a total 

lofs, if the (hip arrive. 502 

Or furvlve the term infured. 50 j 

But wherever the voyage is loft, the 

infured may abandon. 5^^ 

Or where the cargo is reduced in Talue 

to lefs than the freight. 507 

IVithin what time it may be* 508 

In foreign countries. ib« 

In England. 508, 510 

At what time notice mud be given, ib. 

5'3 

Effed of negleding to give notice. 

^09, 511 
But, till notice of the lofs^ the a^ls o^ 

the captain will not prejudice the 

right to abandon. 5 10 

When the captaio (hall be deejped the 

agent of the infurers. c i r 

What a^ of the infured will preclude 

his right to abandon. ri2 

The inhirers demanding an abandon* 

ment of too much, will not cxcufi: 

the want of an abandonment. 5 ^ 
If thev prevent an abandomnentj they 

muft pay a total lob« 515 
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Index. 



When the infured may abandon upon a 
prcfumcd lofs. 516 



The form cfan ahandonmeni. 



ib. 



There mud be fomc notice of it. 517 
And this mud be explicit. 518 

And unconditional. ib. 

And cannot be for part. ib. 

When a particular article maybe aban- 
doned* ib. 



Upon a valued policy. j^^ 

Upon an opcrf policy. * ib.' 

Where the lofs conilfts of one entire 
individual. ' ib* 

Where part of the goods are fared. 

Where all are damaged. ib. 

Where only one of fcreral artidea in- 

fured is put in li/k* ib. 

Where the policy is fi«c of^verage un-» 

der fo much/^r tf«x/". • 532 



The eJeQ of an abandonment* 5 1 9 How the lofsjhall be appreciated ib. 



How it transfers the property. ib. 

To what time it relates. . ib. 

Whether an abandonment of a (hip 
traosfeis the fieiglit. 519 

It can only be in proportion to the fum 
infured. 520 

What Hiall be the concurrent claims of 
infureiB and lenders on bottomry, ib. 

What /hall' be the claim of the in- 
furcrsy where the infured receives 
compenfation after the abandon- 
ment. 522 

Or the (hip arrives fafe. ib. 

Or the thing infured is recovered. 524 

Abandonment oBce made is irrevocable. 

Di/po/al of the ege5t abandoned. 521, 

526 

Duty of the infured to fave all in his 

pov^r. 526 

Duty of the captain and faiUrs. 527 



ACCEPTANCE OF BILLS. 
When tills will give a title to infure. 2 14 

ACTION, 

At to the form of a6^ion on a policy of 
infiuance. Vid. ProceuHo^j, 

ADJUSTMENT OF LOSSES. 

What fiiall be deemed a fair indemnity. 

497» 529 



What (hall be deemed the true value of 

a thing. ib. 

How averages are fettled. 535 

Different modes of appreciating a lols. 

How this is done in Francf. ib. 

In England, J34 

The infurcr is not to be involved in the 

rife or fall of the marjtct. 539 



The effeS of an adjufimmt. 



54«. 



It is prima facie evidence againft the io- 
furers. ib. 

But it may be impeached. 543^ 

It may be given lu evidence in an ac- 
tion on the policy. 544 

How, in cafe of abandonment, the 
claims of different fees of underwriters 
ihall be adjuded. ^2\ 



ADMIRALTY, 

As to the effedi of the fentence of a fo- 
reign court of admiralty. Vid, War^ 
ranty^ {Neutral property)* 

Infurance is a fubjcd of admiralty ju- 
rifdidion in other countries. 380 

Never fo in England. ib. 



ADMISSIONS. 

The necefiity of mutual admiffions in 
aAionfi on commercial fubjedia. 606 



Horn the, quantity of the lofsJbaU he afcer- 
ttiined. 530 His authority. 



AQENT. 



A (hip's 



hdn(f^ 



9*9 



Ji {hip!s Luftandy as fiich, is not agent 
for. the owners, to enable him to m- 
fure. 205 

In what cafes an agent is bound to in- 
furc for his principal. ib,. 

In what cafe an a£lion' will He againft 
him for negligence. ac$ 

Even a. voluntary agent Is liable, if he 

' take any ftep, ib. 

How the plaintiflF {hall recover in fuch 
ai^ion* J 00 

Jut if the agent acf^ in the ufual manner, 

' It is fufficient. ib. 

An agent ought not to be an under- 
writer, ib. 

If he pretend he has effe(^cd a po- 
' licy, trover will X\t agalnft him for it* 

2IO 

A general agent may infure without 4 
particular order. 2iS 

"JVhen a man (hall be deemed the agent 
of the Jnfured; when of the under- 
writers. Vid. Abandonment, 

When a general agent may infure in 
his own name. vid. FoUcy^ 

What fhall be fufHcient proof of the 
authority of an agent to underwrite 
for his principal. 610 

Puty of an agent as to reprcfentationa 

^ made to the underwriters. 33 y 

ALIEN ENEMY, 
yid. Enemy. 



ALTERATION. 

y^hen a policy may be altered. Vid,. 
Policy* 



ANIMALS. 



In what caft; mfurers ihall be liable k^ 
the lofs of them. 42^ 

APPORTIONMENT, 

When thexc xwry be an apportionment 
of the premium. Vi4 Rgturn ^ 
fretmum* 



ARBITRATION. 

In caCes pf infurancc. Vid, Procxi. 

ingi, ' . 

ARREST OF PRINCES. 

WhatfhaUbf. ^3^ 

Difference between an arreft aad a 
capture. 434, ^g 

If the government feiae a corii-ihip ia 
a famine, this is an arrcft. ^jr 

But if done by a mob of rioters, it is a 
capture by pirate*. 436 

The yrox^peopk meant « people or na- 
tion,, not a mob* tb. 

If a (hip be feized, for a breach of jthe 
law of nations, this is not an arreft 
within the policy. 43^, 435 

An embargo is always an arreft within 
the policy. ^-5 

If ^ ftiip, infurcd «' Jt andfrom*^ a 
port, be arretted in the port; thisia 
within the policy; 43^ 

If a fliip be feized after hoftilities, thit 
18 an arreft. ^^ 



jfMALPHIXAN CODE, 
yid. Marine Law. 

AMERICA. 

DIfcovery of, its effeas on the com- 
mcrce of £i/rc^tf. ,^ 

Under what circumftances Americans 
• may trade to the Bnti/b fettlcmeats 
in India, Vid. Voyage. 



ASSIGNMENT. 

How a pdicy againft fire ihaQ bcaf- 
figncd. Vid. Fire, {Infnranee «- 
gainjl). 

«* AT AND FROM.»» 

^^rj^o^'^'i'l* ^^ ^ conftrutdL . 
Vid. Rijk, (Duratun ^. 

AVERAGE. 



73^ 



Jndiit. 



AVERAGE. 
Defined. 460 

Different fortt. ib. 

Wbm average contributions may be 

daimed. 460, 462 

When petty aveni|jc fhall be a charge 

agaimc infiiret^. 4611 462 

When the lufs of goods put into lighters 

> (hatl be a general anrage. 465 

When wage& and expences flnll be a 

grneral aTerage. 464 

What IhaU be^only a particular average. 

465 
WHiat flisdl be liable to contribute to a 

general average. ib. 

The captain*! duty ia fettling a genend 

average. 466 

Remedy again A him for negleding this. 

ib. 
How the contribution fliall be adjufted. 

467 
la what degree the (hip and freight 

arc liable. ib. 

How 9ijiUifoH ihall be valued. ib. 

How the infurers ihall reimbutfc average 

contributions. 468 

Whether lenders on bottomry be liable 

to general average. Vid. Bottomry, 
What fliall be an average lob within 

the common memorandum. Vid. 
« Jdnnorandum. 



AVERMENT. 

Ofintered. Vid. FrocuSnp^ 
citation). 

Of lot. Vid. lb. 



BANKRUPT. 



{lU- 



In what cafe infurance againft barratry 

ought to be permitted. 443 

What fhall amount to barratry. 445 

Whether the captain may be infarcd 

again (I the barratry of the faflors. 

445» 45^ 
When a deviation (hall not be barratry. 

Whether the fallors may commit bar- 
ratry againft the will of tht captain, ib. 

In what cafe the difobtdience of the 
failors amounts to barratry. ib. 

In what cafe cruifing for pri^e b bar- 
ratry. 448 

Barratry can only be committed aganft 
the owners. 449 

Therefore it cannot be committed by 
the mailer if he be owner. 452 

Or even if he have only the equity of 
redemption. ib. 

A general freighter is owner for the 
voyage. 454 

The words ** in any lawful trade'' will 
not exempt the infurers from bar- 
ratry by /muggVtng. 458 

It is immaterial whether the lofa ho^ 
pens during the zB, of barratry, ot 
after. 459 

But the infurer will not be liable, iJF it 
do not happen during the voyage, ib. 

How barratry is puniihed in France ib. 

How in England, 477 

How barratry (hall be proved. Vid« 
Proceu&ngSf {Proo/of l^fi). 

BELIEF. 

Whether matter of belief amounts to f 
rcprefentation. Vid.- Reprefeniaiiom^ 

Bll,L OF HEALTH. 



TIow an inTured 'may claim iigainft the 
eilate of a bankrupt infurer. Vid. 
\ProUiditgH {TriaL) Vid. Doanneni, 

• IBjff/X SitUL. • BILL OF LADING. 

> 'I' .... 

yi&/KJf,tt^':n^ Vid. Proceed^ Vid. Document i Interefi, {^aRfiid). 
^ings, (Trial.) 



'*belbed 



vE4i(it^TRy« 



BILL OF PARCEL?, 
442 Vid. Doaaunt, 



PLOCKADE. 



Index. 73^ 

BLOCKADE. ' But tbc money, or its ^uivalent, inuft 

_, , , 1 1 J J ^^ expofcd to the perils of the fca^ 

Commerce with a place blockaded pr ^^ the rifk of the lender, ' 640 

' bcfieged. r ,^1 i i "^ Wagers, in the form of bottomrf 

The effea of notification of a blockade. j^^„g^ prohibited in the cafe of EaJI 

Whether a great extent of coaft may be whether thishc a legal contraaatcom- 

declared to be blockaded. 0^ mon law. 64a, 

Loans on foreign Eiifi InJia (hips pro- 
hibited, ikf* 

BOTTOMRY AND RESPON- Whether money may be lent to a Britijh 

^ DENTIA, fubjcft on goods on boaxtl an jlfiu- 

Nature ^ form ofthU coniraB. 632 _ »•'"»" M ^'"'^ ^'P- . , ^^43 

'' '' In England, money may be lept on 

Diftindiien between bottomry and re- freight. 644. 
fpondentia. 633 Sailors may borrow on their goods on 
Denomioatioo. ib. board : not on their wages. 64$ 
Its antiquity ^ ib. Whether money may be lent on a (hip 
Whether the Roman nauttcum fanus or goods already in rilk. ib, 
was materially different from the mo- 
dem bottomry. 634 The principal and marine interefl. 646 
How bottomrj' aifFcrs from a fimple ^^ ^^^^ ^^^ ^^^ ^^^ ^^^^ .^ 

AnX^ between. bottomry and W "^^-^fttletTlcgal'' "'"" t 

H^ih^ differ. ih. i^ "» ™'y »"= «!« ^^i*"' ts« "(k hM 

UtiUty of this c6ntraa. 636 t^.^,? ^°.?""'"*'' . . -. ^ V 

Form of it. 637 ^i I the nflc commenas, « is a fimde 

^'•Tefc^' '"*'"'* """* '^ "^'1b Wba "inowance the lender (hall haS; 

Wbethw 'equity would fupply the "^^^ *•»« ^'"^ " "*»* commenced. 

**""'®°''* '•*• At what time the marine intereftceafM. 

Ti&tf par lies to the eontraS. ib. ^^9 

Whether it be legal to contrad for fo 

Who may lend on bottomry. ib. many months' intei'e(l> payable tt 

Who may borrow. 638 * all events. 650 

Wh en the captain may hypothecate the When cpmmon intereft begins to run.ib^ 
. ihip, ib. 

Whether the owners are h'able for mo- The perils or rj/ii to wbkh the Under 

ney taken up by bim> in the place is liable. 6jl 

where they refide. *^- rru r 

To what extent he may borrow in a ^ ^"*^ *"= ^<=*"y "^^^ ^"^ a? »n iafi«- 

foreign country. ih. ^.""^.^- ... . j^- 

Whether the lender be bound to look 4^^/ *"f 1"^« W^^^l and capture, ib. 

to the application of the money, 639 Bi\t "othmg (hort of a total loft will 

Whether money may be lent on hot ^/^'^?^*!; g« 5*^« borrower. 65s 

tomry to an alien enemy. . ib' ^^^ ^^^^^^^ « not liable far the internal 

defed of the thing. 653 

7he thing hypothecated^ ' ^40 ^or for the a^ of the 9Wiier of mafier. 

On what things moncY may be lent ib. Nor for fmugglinr. ib 

The borrower may take the money on Nor for any loG, if the Ain do not 

boaid With him. ib. fcU on the toyige terc ed, ^55 

Or 



7S« 



Indix^ 



Or if Hit deviate without neceifity. 6^^ 
But if ihc be prcfied into the King's 

(ervice, this will excufc a deviation, ib. 
Nor is ihe lender liable, if the Ihip be 

changed without neccflity. 657 

What (hall b.e the durationoi the rifk. ib. 

Wiether the Imdar he Uahlc to general 
azera^e, 658 

By the general law of merchants, ib. 
By the la w of Englan J. 65 9 

The lender upon a D^j/h (hip is liable. 

660 

And the .in fare rs on fuch loan oiuil 

make good the lofs. ib. 

Whether the Under be enthled to the heneJU 
ef Jahage, 60 2 

lie is entitled to it by ftatute, upoit 

Eafi. India voyages. ib. 

Whether in other voyages. ib. 

How bottomry lotns (hall be ' fured. 

93» 94> 95> 223, 225 

What remedy the lender (hall have 

againft the ellate of the borrower, 

become bankrupt before the ri(k 

ended. 63 i 

BROKER. 
Yid. Injurance broker* 

BULLION. 

ft 

Whether it may be infured, as goods. 

109, 226, 524 

If clandeftineljr exported, a policy on 

it will be void. 226 



* CAPE OF GOOD HOPE. 



As to his duty in cafe of lofs. 

Mandonment. 
As to his power of borrowing 

and hypothecating the fliip. 

Bottomry. 
As to his duty in the flowage, 

and delivery of the goods. 

Ri/i. - 
For what lo(res he (liall be liable. 

Ei/i. 
As to naming him in the policy. 

Policy. 
When he ought to hire another 

Vid. Ship. 
When his difqualificatton (hall 

the policy. Vid. Ship, 
How his clothes may be infured. 

Policy. 

CAPTURE. 



VM. 



Vid. 



Vid. 
Vid. 
Vid. 
fhip. 
avoid 
Yid. 



4^« 



Vid. Cornmeree. 



CAPTAIN. 

Whether his miftake be a rifk within 

the policy. 1 3^ 

As to his duty in fettling averages. 



What (hall be. 

V id. yirre/l of Princes. 

Whether lawful or unlawful, the in- 

furer is liable. ib. 

And whether the property be changed 

or not. 423 

The eflPed of capture where the infu- 

ranee is " intereji or no iaterefi." 

4^ 

The e(Fe6l of capture and recapture in 

divefting and i-evefting the property. 

426 
In* every cafe of capture, the infured 

may abandon. 429 

Vid. Abandonment. 
The infurers (hall defray aU hir charges 

occailoned by capture and recapture. 

429 
They are therefore liaUe for moncj 

paid to the captors upon a com- 

promife. ' ^ 430 

In what cafe the produce of an eneiny'f 

country, in a neutral ihip, (hall be 

liable to capture. ib. 

How the law now {lands with refpe^ 

to the ranfoming of captured (hips. 

451 

When a recaptured ihip m^ profecute 

her voyage. 433 

What time is given to the rccaptors to 

proceed to judgment. ib. 

How 



Index* 



m 



Ho# A lofs hj capture fliall be averred If daiidtfttnely exported, ft policy on 

in the declaration. Vid. Proceedings^ U will be void. 226 
{^Declaration*) 

How fuch loft (hall be proved, Vid. ^^, ^.. 

^Proceedings. (Proof of Lofs,) COLONY. ENEMY^S. 

Vid. Enemy, Commerce, 
CERTIFICATE. 

As to the certificate from the miniftcr COLONIES, BRITISH. 

and churchwardens, &c. of a lofs yid. Commerce. 
by fire. Via, Ftre^ (Proof of Loft.) 



CESTUI ^UE TRUST. 

In what cafe he has •an infurable ia- 
tercfl. Vid. Inter^^ (Infurable.) 

CHARTER PARTY. 
Vid- Documents. 

CHANGING RISK. 
Vid. J?5/*, (Changed:) 

CICERO. 

His rule rcfpefting concealment. 353 

CHANGING SHIP. 
Vid. Ship. 



COMMENCEMENT OF RISE. 

V 

Vid. Rifl, (Duration of). 

COMMERCE. 

Growth of maritime commerce in me» 
dcrn Europe. $ 

Caufcs which contributed to its re- 
vival. A 
Commerce of the Lombards. 10 
Of the Hanfeatic League. ' 1 r 
Of the Flenus^ts and Dutch. ib. 
Oi the £riii/h. i. 
How checked in ^/t^AmJ. . 1^ 
In what cafes infurance on commerce 
with the Briti/h colonies ihall be 

void. «»r ^ 

In the cafe of Eafi India vopgcs. ib. 
Carried on by £riti/h fubjeas. ib. 

By foreigners, ^g 

As to trading with the enemy. Vid. 
CafiurCi Enemy. 



*' CIVIL COMMOTION." 



COMMISSION. 



As to the cffeft of thefe worfls in an Whether the expeftation of commiflkm 
infurance agalnft fire. Vid. Fire, upon a confignment be an infurabk 
(^i/^.) . intercft. U, 



CLOTHES. 



COMPENSATION. 



At to the infaran« of the captain's If compenfation be made after a loft 

/ 2 !•• r y^\ ^'^''^ ' Proceedings. paid, this Audi go to theinfurcr. caa 
\Proof ojL,^s]. ** ^ 



COIN. 

How it may be infured. 



CONCEALMENT. ^ 

Effect of, whether fraudulent or inno* 
226 cent. j^.7 

What 



714 ^^w5nf- 

Whit fliall he deemed • mfttetial con* wui^. v u« , 

_ cealment. 348 

""ffcA of « concealment by znin/urer. Vid. Warranty^ (evnvoy). 



coNvoy. 



What thing* need not be dilclofed. 353 



CORN. 



CONDEMNATION, Sentence of. Vid. SlfmarMdmi. 
Vid. Warramy, (ntttraf). CORPORATIONS. 



CONSIGNEE. 

When he fhall have an infurable inter- 
eft. in the confignment, Vid* Interefi^ 
{jnJurabU). 



CONSOLIDATION RULE. 
Vid* ProceeJingt. 

CONTAGION. 
Vtd. InftctioH^ 

» 

CONTINUANCE OF THE RISK. 
YiLRiflt^ {duration of)^ 

: CONTRABAND OF WAR. 

» ■ 

The oUieati^ns of neutrality. 63 

What articles are contraband. ib. 

Commerce with places btfieged. 64 
lafurance of warlike Aores fcnt to tlie 

king's enemies. 66 

Exported in coutraTention of an em- 
..• bargo. ib» 

"Sint to a Britlfb colony, <\'ith which 

aUintercourfe is prohibited. 68 

]Or while in the hands of the enemy. 69 

• > CONTRIBUTION. 



How they contributed to the reviTal of 
commefce. 9 

COURTS OF EQUITY. 

Whether they hare any jurifdldtion m 
quefkions of infurance. 586 

COURTS, FOREIGN. 

The authority of their fentences. 
Vid. Warranty^ {neutral). 

COURT OF Policies of in- 

SURANCE. 

When, and for what reafony ereded. %^ 
{ts powers enlarged. 26 

Fallen into difule. ib. 

CRUISE. 

Cruifing in qaeft of prize, when it (K^ 

be barratry. Via. Barratry. 
When it fhall be a deviation. Vid. Dt* 

viation. 
How a liberty to Crnifc for a certain 

time is to be conftrued. \id. X)<- 

viation, Letters of Marque^ 

CRUSADES. 

How they contiibuted to the reri^al Of 
commcree. 9 



--.CQNTRffiUTiON. SOCIETIES* 
'Sfi^* Flre^ [Injurance againfi)^\'\ :.. 



DATE. 

As to the date of a policy. Vid. Polky% 

DECISIONS. 



Index. 



m 



DECISIONS. 

Vid. Judicial Decjfiotu. 



Whether an intendeddevbtioii win dtfo 
charge the infurers. 406 



DECLARATION. 



jyim a deviation Jhall h jtiJUJied by ne^ 
tejity. 402,408 

Strefs of weather. . 409 

For the form of a declaration on a po- Want of neceflary repair. 410 

licy. \iA. PrQCiidingt, (declaration). Joining convoy. 412 

Avoiding an enemy. ' ib. 

A mutiny of the crew. ib. 

DEMURRAGE. What degree of neccffity will juftify a 

deviation. 4I3 

When demurrage (hall be a lofs within The voyage of nccelHty muft be per- 



the policy. 



€21 



DETENTION OF PRINCES. 
Vid. ^rrejl of Princes* 



farmed without deviation. ib. 

When a deviation (hall amount to bar* 
ratry. Vid, Barratry^ 

DOCUMENTS. 



DEVIATION. 



l)efined. 



39^ 



Thofe which neutral Yhips ufu^ly re* 

quire are, 

PaflDort. 317 

Sea-letter or fea-bffcf, ib. 

Proof of property. ib* 

Mufter-roll. 5i9 

^r' Charter-party. ibb 

-^ ' Bill of lading. ab* 

What it meant by the ufual c|p of i?J<»*"*- , . ' *^ 

the Voyage. ib. Bdl of health. 319 

The fmallaefi of a deviation makc« it Log-book. ^ ^r • , 

hot the Icfs fatal. 394 ^"^ ^j"^ ^""^ ?^ ^^^ ^^ *>5f\" ^"^^ 

The (hip muft go to all the porta in ^C^m//w evidence agamft the ncu- 



Wbai JhaU amount to a deviation that 
ivili M/cbarge the injurers. 



their order. 395 

What is meant by a liberty to touch, 

&c. 397» 39* 

In what cafe cruifing in queft of prize, 
(haU not be a deviation. 40^ 



tndity of the (hfp. 
DOUBLE INSURANCE. 



ib. 



How it differt from re-rnfurance. z 1 5 



How a liberty to cruife for fix weeks Though a wager, it is not void.' \ i5* 

(hall be conllrued. 403 But the infured ^an only recover one 

When an unufual duration of the fatisfadtiononthefeveralpoHcics.ib. 

voyage (hall be deemed a deviation. Thofe who pay on one, may recQver 

40c contribution from underwriters on 

A deviation is not the lefa fatal becaute the others. 1 15, 1 17/ i ap 

the riik is not increafed by it. ib. Whether different perfons may infure 

If there be fetend tracks to the place the fame thing, and each recover the 

of defti nation, the captain (hould be full value. 119, 12 1 

at liberty to chufe. . 407 Whether a fecond infurer, with notice 



When a previous defign to touch at k 
place (haU only be deemed an inten* 
tion to deviate, 231 

Diftin6^ion b«tvveen an intended de- 
viationi and a different voyage. 232, 

406, 407 



of a former inforance/zb^ :liat>l^ .for 
the whole lofs. " 121 

The infured, 'rf>^uired, muft declare 
how mud he has infux^ in OLt whdle. 

ih. 
Vid; ItiteroB^ - - 

DURATION 



^ 



J^4 jfelif^. 

t 

DO^TIOKT Ot THE RtSK. 
Vid. Xi», {iiraiieH df). 

MAST INDIA VOYAGE. 
EAST INDIA CONftPiVkv. 

EMBARGO. 



Tlie iorurance of a trade carrced on m 
contravention of an embargo is void.,. 

66 

When thie infured may abandon upon 
an embargo. 488 

Vid. Alfanaonment. 

When an embargo ^U excufe the non- 
performance of a warranty^ 25^ 

Vid. Warranty^ 

Whether the expencc of wages and 
provifipns during an onbargo, be a 
Ipfs within the policy. 620 



EMBEZZLEMENT. 

When the owners and mafter (hall be 
aofwerable for embezzlement. 157 



ENEMY. 

How the infurance of encmy^s property 
is retrained by flatute. 30 

Whether fuch infurance be good at 
common law. 31 

Opinions of foreign writers, ib. 

lleafons of policy againfl it. jo^ 36 

Lord Mansfield^ s fentiments. 3 1 

Whether the law, iathisrefpcft, ought 
to yield to expedience. 33, 34 

An alien enemy cannot maintain an 
a£iion on a policy on goods, though 
Ihipped before the war. 36 

Nor can his agent maintain fuch action, 
though a creditor. ib. 



In what cafe- a neutral in partneHhiji 
with an alien enemy, may infure bii 
intcreft in the joint property. 3S 

The court will not grant a new trial to 
let in t^e objedlion of alien enemy. 



Tradmg with the ienemy without a li- 
ce nfc is illegaL ' 70 

An infurance on goods bought of the 
enemy is void. 71 

So, if goods be fent to a Brtij/h colony, 
while in the hands of .the enemy. 69 

When the produce OJF the enemy's 
country fhall be liable to capture 
on board a neutral (hip. 43O1 451 

Whether there fhall be a return of pre- 
mium upon an infurance of enemy's 
goods. 557 



EQUITABLE TITLE. 
When it fhall be an iafurabfe intereft; 

EQUITY OF REDEMPTION^ 



EOUI 



TdUPkt purpofe the perfon, having 
the equity of redemption of a fiii^t 
ihall be cdnfidered as owner. 452 

EVIDENCE. 

When a foreign judgment fhall be con- 
clufive evidence in our couits. 

Vid. U/arrantyy [neutral). 

Whether witncfTesmay prove an ufagr> 
as explanatory of a daufc in a polic}'. 

4P+ 

In what cafe the nfage of one trade 
may be given in evidence, to /hew 
the pra<5lice of another fimiltftTadc. 

Whether an opinion of the meaning ot 
a claufe can be received in evidence. 

When a declaration of the infured, TMot 
before a magidrate abroad, pay "^ 
read in evidence. . 3^.' 

In what cafe the captain's protcft » 

evidence. . ^'" 

When, 



Index. 



737 



When a fubfcquent underwriter may 
give in evidence a rcprcfentation 
made to the firft. 670 

The dccifion of a foreign court is the 
beft evidence of the law of the 

7 country. 660 

In general^ one underwriter caniiot be 
a witnefs for another. 607 

But if the broker be alfo an under- 
writer, he may be a witnefs for the 

. other underwriters. ib. 

Vid. Proceedings f [trial) • 



EXPECTATION. 

ft 

When a hope or expe6lation of profit, 
or 6f a future intereil, (hall be an 
infurablc intereft. 83 



EXPEDIENCE. 

Whether it can be the ground of a 
judicial deciiion. 3^1 53' 34 

FACTOR. 

When he has a lien upooi and may fe- 
taiii a policy of his correfpondent. 



FIRE, (infurance againft)i 



When introduced into EnglanJt 
Obje^ion$ to it, 
Attfwered. 
Infurance offices. 

To what duties infu* ces again ft fire 
are fubjefi. ib. 



681 

682 

ib. 

683 



Of the Intereft of the infured. 



684 



Neceflity of preventing infurance 

againil fire without interell. 685 

8evetal infuranccson the fame property. 

ib. 
What (hall be a fulficient inter^ft. 636 



Of the rijk. 



637 



Exception of fires ooeafioned by extra- 
ordinary events. ib. 

3B 



Meaning of the words " ufurped power ?^ 

ib. 

O f the words, * * civil co mmotion " , 683 

Duration of the riik for the 15 days 

after the time infured. 69$ 

Of the affignment of the policy. 69$ 

How the policy (hall be aiEgned. ib. 

LTpon a death. ib. 

*Lpon a transfer of the property infured. 

Difference between the contribution 
focieties and the other offices, as to 
the aflignment. 696 

There can be .no affignment without 
the confent of the o£Bce. 699 

If the infured gratuitoufly undertake 
to get the policy afligned, an aftlon 
will lie again!! him for neglecting to 
do fo. 207 

Of the proof of the lofs. 704 

Account, affidavit, and certificate ib. 
The neceflity of this proof, 705 

Nothing will excufc the want of it. ib. 
The printed propofab requiring it| arc 

a part, of the contra£^. 706 

And the procuring the certificate it a 

condition precedent. 707 



FIRE, (lofs by). 

If this be accidental, it is within the 
policy. 42 1 

Whether it be (b, if it be occafiontd 
by the fault of the mafter or ma- 
riners, ib* 

If a (hip be burnt to prevent infe^lion, 
this will be a lofs within the pOE? 
licy. ib. 

S09 if the mailer fet fire to the (hip to 
prevent her falling into the hands of 
the enemy, 421 

FISHING TACKLE. 

Whether this be inclwded in a policy 
on a GreenUnd whaler. 626 



FLEMINGS, (commerce df); 

Ruined by PbiRp 11. 11 • 

Transferred 
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Transferred £0 England dSiA Holland. 14 A lofs on freight can only be claimed 

where the rifle has commenced. 76 
As to the duration of the rt(kon freight, 
FOREIGN JUDGMENT. Yid. Ri/i, (duration of), 192 

- „ , - • » , As to the eflfc6t of an abandonment of 

When conclufive evidence in our freight. Vid. Abandonment, (f^ra 
courts, — Vid. Warrant ry^ (neutral), ^f\ ^Iq 

The French pay 110 regard to the judg- 
mentsof foreign tribunals. 2iS 

FRUIT. 

FOREIGN SHIPS. when the infurcr (hall be liable for a 

_, _ ._.. _. , ^ ^, damage to fruit. Vid, Ri/k, (Afe^ 

The rcflnaions of the 19 G. IL c. 37, morandum). 150 

do not extend to foreign (hips. 105 
But the claufe againii re-in/urancff docs 

extend to them. 113 FURNITURE. 

Vid. fVager, Re-infuranct. 



Vid. TackU, 



FORT. 



Whether the governor of a fort abroad 

may infure it againii capture. 75, 357 Vid. Wager. 
Vid. /ntere/l. 



GAMING. 



FOUNDERING AT SEA. 
Vid, Perils of tbefea, ( Lofs by ). 

FRANCE. 



GENERAL AVERAGE. 

Vid. Average. 

GOOD FAITH. 



Ought to prefidc in all commercial 
Vid. Foreign judgment i Warranty^ tranfadlions. 334 



(neutral). 



FREIGHT. 



GOODS. 



What may be infured under this deno- 
In France freight not already earned, mination. 222 

cannot be infured. 75 

In Englandf freight eXpeded, as well us 

the (hip, may be infured. 76 GOODS LASHED TO THE 

But it can only be infured by one who DECK. 

* has a legal or equitable title to the 

(hip. 93 How infuted. 225 

Vid. Interefl^ (infurable). 

The iftforers on goods arc irt no cafe r^r\\7^r%y.^r^T% 

liable for freight. 627. 628 GOVilRNOR. 

^fj^lijhr' '''''"'' ""^"^'^^ "^'^^ Fort, Interefl. - 

Vid. Proceedings t (proof of lofs). 

^Vhat (hall be the duration of therlflc HAN- 

on freight. Vid. Rj/i, (duration of)^ 
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HANSEATIC LEAGUE. 
Vid. Commerce. 

HEALTH^ (warranty of). 
Vid. Lives, {jnjuranee upon)* 

■ 

HOPE. 

Vid. ExfeSation. ' 

HUSBAND, (fhlp'8). 
Vid. Jjrent, 

HYPOTHECATIOxV. 
Vid. Bottomry. 

JETTISON, or JETSON. 

Vid. Average. 

JEWELS. 



How they may be infurcd. _._ 2^6 

If clahdeilineiy exported, a policy on 

them will be void. ib. 



JOINT INSURANCE 
Vid. Infurance Companies. 

JUDICIAL DECISIONS. 
Their authority in the law of infurancc. 

JUS POST, LIMINII. 

fey the EngU/h law contiiiuci for ever. 

49* 

INDIA COMPANY. 

Vid. Eqft IttJia Company. 

3B1 



• INDEMNITY. 
What (hall be deemed a fair indemnity. 

infant: 
^97 * 

Vid. Lives, {Intereji). 



INFECTION. 

If a fhip be ordered to ))e bUrnt, to pre-* 
vent infedlion, whether the infur<ra 
be liable. 421 



INQUIRY. (Writ of^. 

What evidence is fufficlent upon ^ writ 
' of inquiry. 105 

Vid. Proceedings. 



INSURANCE. 

l^efincd. I 

Abutes of^ retrained. t 

Utihty of maritime infi^rance. 3 

Whether its origin can be traced, ib. 
Cleirac^s account of its origin. 4. 

The offspring of maritime commerce. ib« 
Whether known to the ancients. 5 
Supp^fed to have been firfi pradiiced 
in Italy, 10 

When introduced into England. 1 1 
Not mentioned in the ancicBtfea-laws. 

Law of, a branch of marine law. i S 

Brought into Engldndhj the Lombards. 

ib 

The liiaterials from which this law \% 
coIle£led. 1 8| to 24 

Queftions of ihftirance fhould not de- 
pend on fubtleties. - 49^ 



INSURANCE BROKER* 

Nature of his dealincrs. 203 

Account betweed him aftd each under- 
.. writer. ib. 

Though the premium be due from him^ 
the lofs is due to the infured^ 204 
Vid. Agent. 



/40 



Index* 



If he employ another broker, he is an- 
fvrerable for not furmdiing him with 
all hisinftruflioQB. 208 

To what' extent he ihall be fo anfvircr- 
able. ib. 

The broker ought aot to be an under- 
writer. 209 > 608 

If he (hould, he may ncverthelefs be a 
witnefs for the other underwriters. 

207 

If he pretend that he has effe^led a po- 
licy , hii employer may maintain tro- 
Ter againft him for it. a 10 

His duty, as to reprcfentatioai made to 
the underwriters. 337 

INSURANCE COxMPANIES. 

Their eftablifliment. 40 

Have an exclufive right to infure fhips 
and goods upon a joint capital, ib. 

How other companies are rell rained 
from infuring asfuch. 4i» 42 

But the privileges of the Ea/l India and 
South Sea companies are referved. 43 

One partner cannot recover from ano- 
ther, his proportion of loffes incurred 
upon a joint infurance. 42 

Nor cau he recover, even from the bro- 
ker, the (hare of a lofs received by 
him from the other partner. 43 

Nor can the oftcnfible underwriter re- 
cover the profits from the broker, on 
the ground that the partnerlhip was 
illegal, and he the fole in Cure r. 44 

But the contrad is not void as between 
the o(iei)i(ible underwriter and the 
innocent infured. 45 

In what cafes an infurance upon a joint 
capital is good. 45, 46 

How the common memorandum in their 
policies differs from that of private 
underwriters. 140 

Vid. Memorandum. 

Thefe companies may make agreements 
for infurances upon unllamped labels. 

In what form of afiion they muft oe 
fucd. 596 

V\A, Proceedingt. (Declaration). . 
How they may plead. 600 

Vid. ProceuHngs. (Plea). 



INSURANCE AGAINST FiRfi. 

Vid. Fire, 

INSURANCE UPON LIVES. 
Vid. Lives. 



INSURED. 

What pcrfons may be infured. 50 

Whether an alien enemy may be in- 
fured, Vid. Enemy, 
As to inferlingthc name of the infured^ 
hts agent, or truftee, in the policy. 

212 



INSURERS. 

What perfons may be infurers. 39 

Individual underwriters. ibb 

Charader of the French underwriteis. 

ib. 
Chara6ker of the EngU/b.. ib. 

The borrower upon bottomry cannot 

be an infurer upon the loan. 95 

What an infurer is prefumed to know 

refpeding the trade he infures. 182 
Vid. Concealment f Infurance compaiaei* 



INTEREST. 

JVhaiJball amount to an injurahle iater^. 

So 

Qualified property. 81 

In what cate different perfons may each 
infure the fame thing for its full va- 
lue, ib. 

When the indorfement of a bill oflading 
gives an infurable intereft. ib. 

In what cafe the indorfer Hill retains an 
infuraBk intereft* ib. 

How far an expediation of profit, or of 
a future intcreft is an infurable inte- 
refL 83, 92, 219 

In what cafe captors have an infurable 
interell in a pn'ze. 84 

Whether tniftees for the care and dif- 
pcfal of (hips and goods, under the 

dire^lion 



Indeit, 
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direciion of third perfons, have an 

infurable intereft. ^ 85 

Whether a truftcc, a conlignee, or 

prize agfeht, may infure. 83 

A debt which gives a lien on the thing 

infurcd is an infurable intereft. 2 1 8 

Whether an inuirance without intereft 

be a legal contrail at common law. 

88 

In what crtfijs it Is ncceflary to aver 

interetl ia the declaration. 90 

V\di Proceedings. (Declaration), 

When a mere cejlui que tnifl may infure. 

ib. 
In what cafe a general agent may in- 
fure, in his own right. 91 
An infurable interell can only be found* . 
ed on a legal or equitable title. ib. " 
A joint ■ purchafer of a ftiip, whofe 
name is not inferted in the regifter, 
has neither title. ib. 
The lender on bottomry has an Infura- 
ble intereft in the fum lent. 93 
The borrower has an infurable intereft 
in the furplus value of the thing hy- 
pothecated. 94 
But the ufage of a particular trade may 
vary this rule. ib. 
Vid. IVager^ Re-infurance^ Double 

Injurandi. 
When there fhaH be a return of premi- 
um, for want of intereft in the infur- 
cd. Vid. Return of premium. 

"INTEREST OR NO INTE- 
REST." 

Vid. Wager. 

INTEREST, (Proof «f). 
Vid. Procttdmgi. (Trial). 

INVOICE. 
Vid. Documents. 

LANDING <)F GOODS. 

Vid. Shifping and landing goods i 



LAW OF MERCHANTS. 
A branch of public law. 



LAW OF NATIONS. 



18 



Defined. 306 

No individual ftate can add to the law 

of nations, by its own ordinances. 328 
This law is the rule for deciding quef- 

t ions of prize. 329 

Alterations by treaties, aflPcfl only the 

parties to fuch treaties. 333 

LEE, (Lord C. J.). 

Obfervations on his decifions in quef- 
tions of infurance. 28 



LETTERS OF MARQUE. 

If a (hip, infured as a private trader, 
take letters of marque, this will dif- 
charge the infurers. 194. 

Otherwife, if the letters of marque be 
taken merely to entice feamen to en- 
ter, and without any defign to \ife 
them 195 

Vid. Ri/k. {Changing). 

If a (hip, having letters of marque, 
cruife in que ft of prize, this will be 
a deviation. 402 

Jf ftie have liberty' to cruife for 6 weeks, 
this means 6 fucceffive weeks. 403 

Vid. Deviation. 



•• LIBERTY TO CRUISE." 

If a (hip have liberty to cruife for 6 
weeks, this means 6 fucceflive weeks 

403 
Vid. Ri/i^ {duration of). 

« LIBERTY TO TOUCH, 
STAY, &c." 

How this daufiie (hall be conflrued. 
Vid i)n«a(kQ^ 
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How in tbc cafe of an Eqfl India voyage. 
Vid. Rj/i. (Duration if). 

LIEN. 

When this (hall amount to an infurable 
intenrd. %\% 

Vid. FaSor, 



LIGHTERS. 



When the lofs of goods put into light- 
ers fliall be a general average. 463 

Vid. Average, 

When the rifle continues on goods in 

lighters employed" to land them. 167 Vid. Documents, 

When not. ib. 

Vid. Rjfif {duration cf). 



The Io£8 mufl always be totaL 6^7 

What arc the ufual exceptions, where 

the party infures his own life. ib; 
To make the infurers liable, not merely 

the caufc of the death, but tbc death. 

itfeh", mud happen within the time 

limited. 175, 67^ 

If the policy h^from tbc day of the tiate^ 

that day is excluded. 678 

Reafon why fo few litigated queflioii^ 

have arifeu upon th;s contra^. 679 
Return of premium. 576, 680 

Remedy of the infured againf^ v^e efr 

tace of a bankrupt infurer. ib* 



LOG-BOOK. 



LOMBARDS. 



LIVES, (infurancc upon). 

Nature of this conirad. 664 

Utility of it. ib. 

Companies for this fpecrcs of infurance 

665 
Legality of. ib. 

Warrants of the health and a^e of the 
life infured. 667 

How made. ib. 

^he pcrfon's having a particular infir- 
mity, will not fallify it. ib. 

Iftherebeno fuch warranty, the in- 
furer takes all the rifle. 670 

Vici. Evidence, 

Interefl, of^ the infured in the life infured, 

Infurance upon lives, without intercf^, 

prohibited* ' ' ib. 

In what cafe a creditor has an infurable 

intereftin the life of his debtor. 673 
It muft be a legal debt. 675 

The infurer cannot objedl the infancy 

of the .Ifbtor. ib. 

iV truftce may infure for his ce/lui que 

trap. ^ ■ 676 



Vid. Commerce, 



Riji which the mfttrer runt. 



$77 



LONDON ASSURANCE. 
\'id. Infurance Companies^ 



LOSS. 

Total lofs. ^i^ 

Partial lofs^ to fhip. 415 

to goods* ib. 

As to what (hall amount to a total or sL 

partial lofs, — Vid. Abandonment, 
What lolfes are not within our policies. 

337 
If a lofs he within the general wordsy 

the infurer will be liable, unlefs he 

can (hew that it ardfe frbm a peril 

not meant to be infured againd. 181 
What Ihall be a lofs within the policy. 

Vid. Proceedings, (Declaration), 
Within what time a lofs mud happen, 

to make the infurers liable. Yid, 

Rj/h, (duration of). 
Of lofs by average contributions. Vidt 

Average, 
By barratry. Vid. Barratry. 
By capture. Vid. Capture, 
By arrefl of princes. Vid; Arrefl of 

Princes. * * 

Of 



• . •• *« ^« 



Index. 



743 



Of lofs by running foul. Vid. Ruming 
f%ul, 

5y fire. VId. FWt, (lofs by). 

By perils' of the fea. Vid. Perils of 
the Sea, 

By ex pence of falvage. Vid. Sal' 
vage* 

How a lofs (hall be averred in the de- 
claration. Vid. Proceedings f (decla- 
ration). 

Wilful and fraudulent lofes. 475 

Offence of piracy, how puniflied by the 
law of England, ib. 

Deftroying hnyfbip^ to the prejudice 
of the owners of the (hip or goods 
on board, is felony. 477 

Cafting away, burning, or de(Vroying 
ai»y fhip, to the prejudice of the un- 
derwriters or owners of goods, is ca- 
pital, ib. 

The benefit of deigy is taken from fuch 
x}ffenders in all cafes. ib. 

As to proof of a lofs. Vid. Proceed^ 
i'ig^t {trial). 

« LOST OR NOT LOST." 

This claufe is in all our policies. 237 
It is not peculiar to them. ib. 

The rcafons for inlcrting it. 238 

It does not make the .contraA a wa- 

ib. 

ib. 



jimalphitan code« i^ 

Confolato del mare, ijj. 

Laws of Oleron, 1 6 

Laws of Wyhuy,, ib. 

Ordinance ot the Hanfiatic League, 1 7 
Ordinance of the marine of Louis XIV. 

18 

MARKET. 

The rife or fall of the market does not 
a(fe6l the infurer. 539 

Vid. Jdjujiment, 



MASTER. 



ger. 
Nor more hazardous. 



LOUIS XIV. 

As to his famau« ordinance, Vid. 
Marine lavj, 

mjInsfield, lord. 

Celebrity of his judgments in infurance 
caufcs. 2S1 29 



MARINE INTEREST. 
Vid. Bottomry* 



MARINE LAW. 



HiHory of. 
iihodian law* 



?»♦ 



14 
?b. 



Vid. Captain, 



MEMORANDUM. 

What rifks (hall be excluded by the 

common memorandum. 138 

Purport of it. 138, 139 

When introduced into policies. 139 
For what purpole. ib. 

Form of it ib. 

Altered in the policies of the two in- 

fuiance companies. 140 

Con(lru6lIon of the words •• free of 

average^ unlefs general^ or thejhip be 

flranded.^* * 141 

Held that they make a condition, ib. 

Held that they make an exception, ib. 

Whether the infurers be liable for a 

total lofs on the enumerated articles. 

Whether, upon z flranding^ they arc 
put in the fame fituation as other 
commodities. ib. 

To what fpecies of lofs the infurer^ are 
liable upon the enumerated articles. 

148 
What (hall be a lofs by ftranding with- 
in the memorandum. 149 
In v/hat cafe the infurers (hall be liaUe 
for a paKial lofs upon the enumerated 
articles. ib. 
Jt is now fettled that a ftranding is a 
condition, and lets in all partial loffcs. 

Whether the nemorandum excludes the 
total lofs of an entire individvial. 1 55 
Vid Rf/i. 

MIS- 



744 hJepfs , 

MISREPRESENTATION. MUTINY. 

Vid. Rfprefcntation. When a mutiny of the crew will excufe 

deviation. 4-i^ 

MISSING SHIP. ^'^1,"* """ ^ ' '"'^ ''y '»"'^"'>' ot 

Haves. 6i'» 

When a miffing fliip (hall be prefumcd ^''^' Abandonment, Deviation, 
loft. Vid. Perils of the Sea. 

NAVIGATION LAWS. 
MISTAKE. 

Wnethcr the infurers are liable for the ' ^y^^^- . 

millake of the mafter. 136 

NEW TRIAL. 

MONEY. The court will not grant a new trial, 

•T .. 1 • p J tr" J A. • to let in the cbjeclion of alien cne- 

How It may pe iniured. Vid. Cotn, ^^ -' ' 

B.ingiDs money into court. Vid. Pro- ^ new trial is genenUr g^ntci witt 
""■'"'i^- (/M. „o„ facility in queaiont of mfur- 

Wh. n money ftiaU contribute lo a ^- ^^^ (,„„ j/ ^f^j,^^ ^^ 

ccral average. 466 ' 

MONEY HAD AND RECEIVED. NECESSITY, (Voyage of). 

When a count upon this is nccelFary in Vid. Deviation* 
the dcclarution. Vid. Proceedings, 
iJ^cluratlon). NEGRO SLAVES. 

MONOPOLIES. Vid. Slaves, Ri/i. 

Their cffedl on commerce^ till abolifh- 

cdbyftatute. 13 NEUTRAL. 

In what cafe a neutral^ though partner 
MOORED (in fafcly). with an alien enemy, may in£rc ji 

Vid. Enemy, 
When a (hip (hall be faid to be moored Obligations of neutrality. 63 

in fafety. Vid. Ri/i, (duration of). The right of vifitation and fearch of 

iieutrals vindicated. 65,306 

In what cafe the produce of an cnc- 

MORTGAGE. my's country may be captured in a 

neutral (hip. 4.30 

In what cafe the mortgagor of a (hip Of the warranty that the thing infiiTed 
ihall be deemed the owner. 452 . is neutral property. 286 

When a mortgage (haU be fufiBcient Vid. PTarrantj, (neutral), 
proof of interefl. 613 

MUSTER ROLL. OEERON, (Law of). 

y'iiL ■Doem.vtt. \li' Marme l»v. 



f^ddh, 



7451 



OPEl^ POLICY. 

' OPIlSflON. 

yid. Evidence, 

ORDINANCES. 
Vid. Marine Idw, Infurancr. 

OVER INSURANCE. 



Or die for want offood, occaConed bj 
the unufual length of the voyage. 41 (]i 

If a flilp be deftroycd by worms, thi^ 
18 not a lofs by perils of the fea. ib. 

Nor where a fhip is damaged by the 
ordinary fervice (he u engaged 

in. ... 4-*^ 

y^hat lob of animak is within the po- 
licy, ib. 

PETTY AVERAGE, 



Vid. Interefi, Return of Premium, Doubk Vid. Average. 
Infurance, 



OWNERS. 

To what rifles they are liable. Vid. 
Ri/hi {JJwners liable) * 

PARTIAL LOSS. 

yid. Lofs, Abandonment. 

PARTNERS. 

Infurance by. Vid. Infurance Com" 
fames. 

PASSPORT. 

fl 

Vid. D/>cumettt^ 

» 

PEOPLE. 

This word means a people or natiooi 
not a lawlefs rabble. 436 

Vid. Arrejl rf Princes » 

PERILS OF THE SEA. 

JHow thcfe words are underflood in in- 
farance.^ 416 

They comprehend every fpecies oifea^ 
damage, ib. 

Foundering, ftranding, ftriking againfl 
funken rocks. ib. 

When a mifiing (hip Audi be prefumed 
to have foundered at fea. ib. 

What (hall be a lofs by capturci and 
not by perils of the fea. 418 

It is not a lo(s by perils of the fea, if 
.ilavtt be thrown overboard firom fear- 
city of water, ib. 



PIRACY. 

If a mob of rioters board a (hip, and 
occafion a ftranding, this is a lofs by 
pirates. ^ 593 

How piracy is puniihed by the law 
oi England. 475 

PLAGUE. 

Vid. Infeaim. 

POLICY. 

Nahire and different forts €f policies 19S 

Denomination. ib. 

Different forts. 199 

How the value in a valued policy ihaU 

be afcertained. %o^ 

Effed of the valuation. ib. 

How a valued policy differs from a 

wager. 201 

The value is ovXj prima facie evidence of 

the intereft, and may be difputed. ib. 
The principal difference between an 

open and a valued policy, is in the 

cafe of a total lo(s, 20J 

How and by whom it may he effe^d^ ib. 

It is ufually effeded by an infuiahcc 
broker. ib^ 

V id. Infurance Broker. 

When effected, the infured may main* 
tain trover for it. 209 

Even where an agent pretends he has 
cffc6led a policyi trover will He for 
it. 310 

F^rm 
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Form and requj/ites of a poUcy. 211 

When the prtftnt form was introdu- 
ced, ib. 
Hovr it ought to be interpreted 2 1 r , 2 1 2 
Occafiunal claui'es. ib. 
The requifltes of a policy are, 

I. Vhe name of the infurei^ h'ls agent or 
truftse, ib. 

Policies in blank are prohibited. 2 1 3 

In whoTc name a policy may be. 214 

Wlien the name of the broker will be 

fuificient. 2 rp 

*. 755^ names of thejhlp and the majler. 

When the fbip named may be changed. 

220 
M'ben an infurance may he en Jhlp or 

fL'ipe, VId. .S/'/rt. 
The fyecics of vcffel muft be mention- 

i^<i, 221 

3. ThefuhjeS matter of the infurance 222 

II may be on goods generally, or the 

goods may be fpccificd. 223 

Bottomry loans mud be defciibed as 

fuch. ib. 

UnkTs the ufagc of a particular trade 

(liould n)ake an exception. 225 

What thingi fliall be comprehended 

under a general policy on goods. 225 
What not. 225,226 

What is included in an infi^rance on a 

ihrp. 227 

4. ji <fefcription of the voyage, ib- 

The defcription of the voyage has a di- 
re^ reference to all the circum (lances 
attending it. 182 

If a blank be left cither for the pott of 
departure or of deftination, the policy 
will be void. »b. 

How the commencement and end of the 
rifk fhall befpecified. ib» 

If for a term, it muA not exceed twelve 
months. ^ 228 

It mud not be calculated to induce a 
falfe conclufion ib- 

If the fhip fail on a different voyage 
from that Inc^tioned, the jnfurefs 
will be difcharged. 230 

Diillnftion between an intended devi- 
ation, and a different ▼ojage. 232 



If the (hip be to take any particular 
courfe it Hiould be fpecificd. 255 

5. 7 he perils infured again/I, 233 

What perils are not within the jgcneral 

words. 2^ 

Of the claufc " lofl or not lofl*^ ib. 

6. The powers of the infured in cafe of 
misfortune , 259 

7. The promife of the infurers^ and re* 
ceipt for the premium. ib. 

Why the receipt is part of the policy, ib. 

8. The common memorandum. 240 

9. The date and fuhftriptian, 241 
How the names are fubfcribed. ib. 

10. Theflamp. 2i^l 

The flat. 35 Geo. III. c. 63. impofes 
on marine policies, a ftamp-duty of 
2 /. 6 d.per cefit. on the fum infured. 

ib. 

When the premium does not exceed 
10 s. per centf the duty it I /. 3^. ib. 

Or it may be 2 x. 6 d. for every 200 /. 

In what cafe, upon an over infurance, 
the exccfs of duty will be allowed. 

ib. 
What contradl (hall, be deemed a policy. 

No policy on a (hip to be for a longer 
term than twelve months. ib. 

No infurance to be available in law, 
unlefs (lamped ; and no polipy to t^c 
l^amped after written or printed, ib. 

Penalties for effecting or contradting 
for any infurance unlefs (lamped, ib* 

Penalties on the broker for negotiating 
fuch infuianpe. 244 

Penalty for infuring withont a ftamp^ 

ib. 

In what cafe the two infurance com- 
Danics may make agreementi on un- 
uamped labels. ib. 

When an alteration, may be made in the 
policy. ib. 

By 41 Geo. III. c. 10. all the above 
duties are doubled. 245 

H^hen the policy may he altered or cor' 
reSed. ib. 

What will aptborifc an alteration, ib. 
Wl^cn the court will ord^r it. 946 

in 
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In wliat cafe this may be done after a PRIZE AGENT. 

«rl°^^* c • -11 J- ^^^ When he Ihall have an infurable intercft 

When a court of equity wiU dired an . ,-„ 3 j^,^ yjj j^^n ,. . . 

akeration. ib. ^u.\ ^ J ' \ J 



When it Hull be in purfuance of an 
agreement. 247 



able). 



PROCEEDINGS, 



How a policy ffiall be conflrued. 1^4 When aaions at common law were 

firft brought on poh'cies. 24. 



POLICY BROKER, 
yid. Injur once broker. 



Hiftory of the court of policies of in- 
furance. 25 



In what courU affiant en poRaa may be 

brought, 585 

Courts of common law. ib. 

Courts of equity have no *jurifdii6)ion. 

Why the receipt for the premium is The effca of an agreement to fubmit to 



PREMIUM. 



always a part of the policy. ' 239 
An a6lion will lie for it notwithflaiiil- 

ing the receipt. 240 

The non-payment of it will not afFe'ft 

the validity of the contract. ib. 

yid. Infurance Broker^ Policy » Return 

of Premium. 



PORT OF DISCHARGE. 

"JVhere there are fcveral ports of dif- 
charge, in what order they mu^'bc 



arbitratien. ib« 

The declaration. 587 

What is the proper form of aflion. ib. 
Againft private underwriters. ib. 

Againd the t\yo infurance companies. 

Form 'of declaring againft them. ib. 
Heads of a declaration. ib* 

Count for money had and received 5 8 8« 

It is not necefiary to declare fpecially 
upon an adjuftment. Vid. Adjufl* 
menf. 



When a fhip fliall be prefumed to be 
loiK 416 



PRIVATEER. 



tak.n. Vid. Deviation, {whatjlali How the intcrcfl (hall be averred. 589. 
bf)'- 590, S9^ 

How the lofs fhall be averred. 59 1, to 

PRESUMPTION. ^rh„ the venue mzj be changed. 5^5 

The plea, and bringing mmey inta 
court. ib. 

In what cafes the general iflue is the 
proper plea. ib. 

Inilance of a fpecial traverfe. ib. 

What may be given in evidence umler 
the general iffue. 598 

When the infured may be called upon 
to declare how much he has infu- 
red. 599 

When the defendant may plead a ten- 
der. ' ib. 

When he (hall bring money into courtj 

ib. 

On v'hat count. 600 

Whether alien enemy ought to be fpc- 
clally pleaded. ib. 

How 



May be infured, ** interefi or no tnte- 
rfJlJ** 104 

Entitled to what falvage upon recap- 
tures. 47J 

PRIZE. 

Whep a prize may be infured by the 
* captors. Vid. Interejl, [Infurable). 
Vid. Warrantyy [ueuftal). 
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Hovr the two infumnce companies fhall 
plead. 6co 

Of the ccnfuUdation nik, 602 

Tlicncctfiityofconfolidatinga^lions. ib. 
This was done formerly in couits of 

equity. ib. 

Firft attenpt to confolidatc in a court 

of law. 603 

Nature of the rule. (>^\ 

Mutual admiffioas. ib. 

Terms impofed en each party. ib. 

Benefits rcfuKing fiom this rule. 605 
When the filing out a writ of error will 

be a breach of this rule. 606 

0/ the trial, ib. 

What mud be proved by the plalntifF. ib. 
1 . The contrail, ib. 

Whether parol evidence can be received 

to prove an agreement inconfiflent 

with the policy. ib. 

Whether an ufage explanatory of a 

claufe may be proved. 609 

What (hall be fuiFicient proof of the 

autlvority of an agent to underwrite 

for his principal. 610 Vid. Smuggling. 



The lofs proved muft be an immediate 
confequcnccofihe caufealledged. 620 

In what cafe wages and proviflons ihaD 
be a lofs within the policy. 620, 62 1, 

626 

How a fhip's provifions arc prottded 
by the policy. *' 622 

What (hall be within the protection of 
the policy, as part of the (hip aiid 
furniture. 626 

Whether an infurer on goods be liable 
for freight. 627 

How the plaintiif fliall recover. 629 

What remedy the infured fhall have 
again it the cftate of a bankrupt in- 
furer. 631 

PROFIT. 

Wliether the expectation of profit be 
an infurable interefl. 78, 83, 111 

Whether money may be l^nt on bot- 
tomry, or profit* 644 



PROHIBITED GOODS. 



2. Payment of the premium. ib. 

3, Interefl of the infured. 6 1 1 

Wbat fl»ll be fu£Bcient proof of intereft. 

ib. 

Upon a general ayerment of intereft. 612 

Upon a valued policy. ib. 

Upon goods. 613 

Upon bottomry loans. ib. 

How a bottomry bond fliall be proved, ib. 

Whether, upon a writ of inquiry, the 
plaintiff (hall be obliged to prove in- 
tcrcft. IC5 

^. CompUanec *u)Ub wdrranties. 614 
5. The lofs. 615 

Upon a (hip. ib. 

Upon good^ ib. 

By capture. 617, 619 

By detention of people. . 617 

By banatry. 595, 617 

What lofs may be proved within a po- 
licy on Daves. ib. 
When the payment of fidvage may be 
proved. ^19 



PROTEST. 

Vid. Evidence. 

PROVISIONS. 

How a (hip's provifiona areproteded 
by the policy. 622 

In what cafe the confumption of pro- 
vif]on8 (hall be a lofs within the 
policy. 620, 621, 6a6 

Vid Proceedings. {Proof of lofs). 

QUARANTINE. 

When the riik on a (hip fluU con- 
tinue during quarantine. 176 

RANSOM. 

Vid. Ctipture^ Ab^ndenmnU. 
How the law with refped to the rafi- 
foming Cikptured (hipt now Aands. 

RATS- 
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RATS- Whether a computation ftatcd as fad 

will avoid the policy. 35! 

When the owners and mailer are h'able When a mifreprcfentation avoids the 

for injuries by. 157 coatiadt. 339 



REGISTER, 

Whether a perfon can have a legal or 
equitable title to a (hip without being 
named in the regillcr. 93 

Vid. Ship, Iniirtft. 



When M reprefeniaiiottjhaliie detmedfuj^ 
cicnily true. 341 

It 18 fufficientif it be trueinfubftance.ib. 

A mifreprcfentation wtU not avoid the 
policy 9 if the iofured was not de« 
ccived by It. 343 



RE-INSURANCE, 

What ismeantbyre-infurance. 1 1 2, 1 14 
"Towhom there-infurerisrefponfible.i 1 3 
In what cafe permitted. ib. 

The law reftrainiog it extends to fo- 
reign (hips. 113* 114 



RENDEZVOUS. 

Vid. Warranty* (Convoy), 

REPAIRS. 
Vid. Average^ Proceed^ge* [Frocf of 



REPRESENTATION. 

jyhat Jball amount to a material refre" 
fentatiott, 335 

When a mifreprefenlation will avoid 
the contradfc. ib. 

If made without knowing whether 
true or falfe, ib. 

If the perfon making it believe it to be 
true. ib. 

If dated only as ^//^. 336 

Or expeffatson. ib. 

Difference between a reprefentation 
and a warranty. ib. 

Duty of agents and brokers as to the 
reprefentations made by them. 337 

Their rcfponfibility for any repre- 
fentation mad? without authority. 338 

How far a reprefentation to the fird 
underwriter is a reprefentation to all. 

4 ss^,6^o 



RESPONDENTIA. 
Vid. Bottomry, 

RETURN OF PREMIUM. 

TVhere the contraS ii void ah initio, J49 

I . For want of interefi, ib' 

Upon an over-infurance. ib. 

But there ihall be no return upon a 

wager policy. 550 

Unlets the contrail be refcinded while 

it is executory. ^^z 

There Hiall be no return upon a re- 

infurance. C53 

Upon what principle the premivm Ihail be 

retained upon a void policy. 553>554 

2,Being uponatradingwitb the enemy* ^^S 

Thoueh the infurance in fuch cafe is 
void, there (hall be no return, ib. 

But where no fraud is imputable to 
the infuredy he (hall have a return. 557 

In what cafe the plaintiff may take a 
vcrdift for the premium. 558 

• 

3. JVhere there is fraud on the one Jide 
or the other, 559 

On the part of the infurer. ib. 

Onthepartof theinfured. 559, ^So^ 562 

Where the rifk has not been commenced 

Whethet this may be when it pro- 
ceeds from the a6l of the infured. 

Where 
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Where the ▼oyage is dmfible 564 
Upon an iDfurance '^ at and from,** 

567, 576 
In what cafe tifaffc will warrant an 

apportionment of the premium. 569 
When a contingency will divide tHe 

rifle. ib. 

Where the riik is entire. 571 

Where the premium is entire. 573 
Where theinfurance is for at^rm. 574 
Upon an infurauce on a man^s life. 

576 
When the premium is computed at fo 

much per month* 577 

Upon the performance of fome Jtipula' 
tion. 579 

As, upon the (hip's failing with con- 
Toy and arriving. ib. 

Reafoa of this ilipulation. 580 

The meaning of the words ** anJ ar- 
rives." S^^ 

What arrival will entitle the infured to 
a return. ib. 

What (hall be a failing with convoy 
within the ilipulation » 266, 583 

Qf the dedudion of one-half per cent, 
upon a return. ib. 



REVERSIONER. 

How a fire-policy (hall be alDgned to 
the reverfioner. 696 



RHODUNS. 
Vid. Marine law. 



RIGGING. 



Vid. Tackle. 



RIOTS. 



Whether the riots of 1780 were a civil 
commotion^ within the exception of a 
fire poL'cy. 688 



RISK. 

Againfi what rt/ks marine infurarues ma^ 
he legally made*. 1 5 f 

Not again (I the fault of the infurctf. ib. 

Whether againft the miftake of the cap- 

• taiif.' 136 

Not again ft any ri(k upon illegal com> 

, mcrce. ib. 

As to the rifks a^inft wHich flavcs may 

be infured. Vid. Slaves. 

^'lat ryijarewithinthecommonpoKcj. 1 57 

What arc excluded by the common me- 
morandum. Vid. Memorandum. 

To tvhat Rijhs the o<jdners and mafler of 
the fhip are liable i^6 

Damage occafioned by the fault of the 
(hip. ib. 

Bad ftowage, wct^ theft, embcalc- 
menty rats, &c. 157 

They are anfwcrable for theft, thougti 
all precaution, be take A. ib- 

Whether they are anfwerable for acci- 
dents in (hipping and landing cff 
goods. 1 59 

To what extent they are liable. jb. 

At common law. ib. 

By (latnte. 160 

But the infurers, as well as the owners 
and mafter, are liable for external 
theft. i6i 



fyhaijhall he the duration of the ri/i. ib'. 
Upon goods. 



i6t 



lb. 

ib. 

ib. 
ib. 
163 



In England. 

In other countries. 

On board the fame lh:p. 

Removed to another vcffcl. 

On board a (lore (hip. 

When the ri(k continues on goods 
bought with the proceeds of the 
goods favcd, in a new (hip 377 

How long it continues in the port of 
delivery. 164, 169 

In the lighters of the infured. 16^ 

In common public lighters. 167 

Where 
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Where the goods remain on board longer 
than ufual. 169 

Where the cargo is fold without unload- 
ing. 170 

Where the general rule is controlled by a 
particular nfage. ib. 

Every underwriter is prefumed to know 
the ufage of the trade he infures. 172 

The ufage of one tiade may be given 
in evidence to fliew the pradtice of 
another fimilar trade. ib. 



RISK, (Duration of). 
Upon the Jblp. 172 

Commencement and end of the rifle on 
the (hip. ib. 

In France, 17^ 

In Eniland, ib. 

Where the infurance Is from a place. 173 

Where it is at and from a place. ib. 

Where it is " at and from" an ifland ' 
like Guadaloupe or Jamaica, 259 

Objedlions to the time of ending the 
riik on the niip,ini?ff^M policies. 1 73 

Whether infurers are aniwerable for any 
lofs after the 24 hours, or the end 
of the term. 174, 17^ 

Where the caufe of the lofs exiftcd be- 
fore, ib. 

In what cafe the rifk continues during 
quarantine. 17^ 

During an embargo. ib. 

At what time the rifle ends, when a 
fhip is infured from A, to B, gene- 
rally. ^ ^ ,77 

Where a fliip is mfured to yamaica ge- 
nerally. ^ ib. 

Where a fliip difcharges part of her 
cargo, and is chartered for another 
voyage, in which flie is to deliver 
the reft of her cargo. 178 

Wheir the infurance is to the Wejt In* 
dies generally. 1 7^ 

On the tackle and rigging landed during 
a repair. , g^ 

During an Eajl India voyage. 182 

With liberty " to touchy fay, and trade 
^ any ports and places J' 185, 186 

What is meant by « any ports and 
places,'* i85 



Where the liberty is, " to toUch and 
flay only. 187 

Whether failing from A. for B.^ which 
is an integral part of a voyage from 
A. to Z)., be a commencement of the 
rifle from A* to D. 288 

Whether the riik continues, though 
the fliip do not touch at the places in 
their proper order. igg 

Where a ihip has liberty to cruife for a 
certain number of weeks. - 403 

Upon freight, i^j 

When it commences. ' ib. 

If part of the goods be fliipped. ib. 

If the fliip be loft in her way to the 

port of loading. i^j 

Whether the rt/k may he changed. • ib. 

Effeft of changing the rifk. ib. 

In what cafe the taking of letters of 
marque on board will difcharge the 
underwriters. 194 

ROBBERY. 

When the captain is anfwcrable for 
a robbery. Vid. Rifls. {Owners 
liahk), 

ROMANS. 

Whether they were acquainted with 

infurance. r 

To what extent they carried navigau'on. 

ib. 

ROrjL EXCHANGE ASSUR^ 
ANCE. 

Vid. Infurance Companies » 

RUMOUR. 

Whether doubtful rumours ought to be 
difclofed to the infurer. 351 

Vid. Concealment, 

RUNNING FOUL, (Lofs hj). 

When infurers arc liable for fuch Iof9.420 

Their 



753 In^n. 

Their remedy ■guaft tbe taaSet of the The \n(ani seed not declare fpeciall^ 

veflcl in fanib 411 for falTage. 471-> 5'5> ^'9 

Vid. Pr»ett£»gt. (Proof of lof«). 

* t II Tx /^ ^"^ regulated in the cafe of recaptured 

SAILING. iKidraii. 4.74 

How the infured muft {heir his title to 

Warranty lo Jail by a given day. 853 itcorer for falMge. 475 

Vid. WmrroBt]. If iIk- falvag e be very high, the infurcti 

may abandon. !b. 48s 

SAILING INSTRUCTIONS. ^aVtit^^l^a^J.^-S; 
Vid. »Wr«.<;. . (CflBW,). Hotto-nr,- 

SAILORS. SEa-LETTER. 

Dniy of, incafeofmiifortunc. 51^ yi^. Ditemnenlu 
Wages of, when a charge on the in- 

furcn. 464, 620 

When entitled to their wages. 73 SEARCH. 

They cannot infure their wages. 74 
Bui iLey may Inlure good* pufchifed X'ld. fftrrimty. (t/ttaral). 

wilh Lhem. 75 

SEA-RISE. 
SALVAGE. 

What. 469 

OF the Stn for falvage at common law. 

ib. SEA-WORTHINESS. 

What reward is provided by Astute for 

peifonj employed in the (aJvage of ViiL Slnf, 

thipt, &c. 470 

Howfecured. ib. c^r.-r-i'n^^r'-D 

Howadjuftedwherethepaftlesdifagree. SENTEI>.LE. 

Kow the effefli tiTed (hall be difpofcd. A» to the effea of a foreign fentence 

of it,. ■" <'*"' courti. Vid. IVarroMtyt 

Reward of perfons flo; (Bj^ojFf^ 471 {Neulrat), Ship, {Cmtha «/). 
Who may empjoy pcrfons in the fJvage 

of fhips, &c. ib. 

By whom the quantum of falMge Ihall SHIP. 

be adjufted. 471 

How money Ihall be raifed on the ef- Who fliaU be deemed owners of a Ihio. 

feds faved, if the lalvage be not ^ 

paid. ib. Vii.RisiJer. 

How falnge upon a rccaf'lure It regu> 

latcd by the marine kw. 473 Of tht feu-vmrthiiiej, afJiAp. 363 

Kuhv' by llatute. ib. 

If rcwptuted by mm oftuar. ib. Implied warranty of. 36^ 

By privalcers. ib. NojjreTious furtey neeeflary. ib. 

By both jointly. ib. Whether a (hip Ihall be prefiimed to 

If the captured (hip be fet forth ai a haw been fea-worthy, tOl the con- 

fi^ ofiuart (he (hall be priie. 474 trary be ihewn. 365 
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When the prdof of unrea-worthlnefs 

Iit». on the infurer. 368 

iNTothing win excufe the breach of this 

implied warranty. ib. 

Not the ignorance of ihe infured. 369 
Nor the infurcr's knowledge of the 

ilate of the fhip. ib. 

In what cafe the mfurer (hall be liable 

for ^amage occaHoncd by the infof* 

ficiency of the fhip, 372 

In what cafe the owners. 156, 372 
It is fufiBcient if the fhip be fea-worthy 

at her departure. 373 

If a defe6i appear foon after failing ib. 
No reprefentation as to the ilate of the 

(hip is neceflary. ib. 

The mip muft be properly manned to 

make her fea-worthy. ib. 



Changing thejhlp* 



374 



Wh^n the'lhip may be changed* ib. 

If by neceflity* the rilk will continue 
even on new goods bought with the 
proceeds of thofe faved. 377 * 

When the bed is done for the intereft 
of all partieSi the infurers are liable. 

.378 
When the captain ought to hire an- 
other (hip. ib. 
To what expences the infurers (hall be 
liable in (uch cafe. 379 

Injur anct of jroodt on hoard ^^Jhlip Or 
lbipe\ ib. 

When this may be. ib. 

If there be two policies on goods in 

Jhip orjbipt, ana one of the ihips be 

lotCy whether the Infurers on both 

ihaU contribute. 380 

If there be two policies on goods, the 
one in a certain Jhip^ the other oajbip 
crjblpif and the latter be lof^, whe* 
ther the latter policy (hall anfwer. 

If jToods of himr value than the fum 
infured on Jbip or Jhifir^ be put on 
board feveral (hips, and fome arc 
loft, how the lofs (hall be borne. 383 

If goods infured in federal (hips, by 
feveral policies, be all fent in one 
rtfftl to the federal (hips, and this 

. Teflcl be loit| how the lofs (hall be 
borne. 384 

sc 



Condua of thg Jhtp. 



This muft be according to law. 38^ 
In what cafe a legal difqualiBcation In 

the captain will avoid the policy, ib. 
Whether the contrail will be avoided 

by a (hip's ading in contravention of 

a treaty. 387 

Or in contravention of tlie navigation 

laws. ._ '3^9 

Whether the (hip muft conform to the 

laws of the Qountncs from, and to 

which, (he fails. 390 

As to the offence' of deftroying any 

(hip. 
Vid. Barratry {^how punt/hed). Lofi 

[fr^duUni). 
As to the rifle upon the (hip, Vid.' 

Riji. 
As to foreign-built (hips* Vid. War* 

ranty {Convoy). 



SHIPPING AND LANDING 
GOODS. 

Who (hall make good a lofs happening 
in (hipping or landing goods. 159 

Of the rilk of landing goods in private 
lighters. 16^ 

In public lighters. 167 



SHIPS HUSBAND. 



Vid. JgcfU. 



SHIP OR SHIPS. 



Vid. Ship. 



SHIPWRECK. 
Vid. Ahandonment^ Perils of the Sea. 



SIEGE. 



Vid. Bhclade. 



SLAVES. 

Formerly infured as goodi. 77 

£vea 



7^4 



btaex. 



Efcfi (rom lob bj maruWij. 77 

Law •£ France at to the infurance of 

ilavcs. , 1 32 

FonscHy in J&vAWthey were infured 

againa all riflu. . '33 

How the infurance of them is now 

regdated. i54 

When a flave (hall be iaid to have died 

a natural death. 134 

When he (hall be deemed to have been 

killed in a mutiny. ^ 617 

If the captain of a flare (hip have not 

the qualification required by law, the 

infurance will be void. 385 

Whether (laves thrown overboard in a 

fcarcity of water, be a lofs by penU 

oftheiea. 4'^ 



SMUGGLING. 

An infurance upon fmugglcd goods is 
void. 4^ 

And the infurer may take thw objection, 
though he knew the trade to be 
illegS, . 4? 

Opinions rf foreign writers 6n this 

point. J* 

What is meant by fmuggled eoods. ib. 

How infurlng the delivery offmuggled 
goods is reftrained. >b* 

How infuring the delivery of wool in 
foreign parts is leftraincd- 5 1 

Whether a trade prohibited by the laws 
of one country, may be legally in- 
fured in another. il>« 

The law of England pays no regard to 
the revenue laws of other countries. 

53 

Whether a policy on a fmugglmg trade 
in a foreign country, contrary to a 
BrUyh treaty, be a legal contrad. ib. 

there can be no legal infurance on a 
trade carried on contrarv to the laws 
of the dependencies of this kingdom. 

Si 

Whether moneVf jewels, 8cc. intended 
to be clandeitinely tranfported, may 
be infured. ' ^ ^ ,?*^ 

If the matter be guilty of rmugglmg, 
this is barratry. I74 

But if the ihip be not feized, for fuch 
fmuggling, tai after the end of the 
rilk, the infMcrs wiJl not be liable. 

lb. 



STAMF. 

A^d. Ponry {Stamp). Ftrt 
ageunjl). 
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c. i8y p. 27. 40» 46, 596 

c. 279 p. 4I n. 73 

c. 24, p<'476 

c. 29, p. 477 

c. 30, p. 601. ' 
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c. 15, p. 159, 160 

C. 2I| p. 642, 644 

c 4, p. 426, 473, 485 
c. 37, p. 103, 113^ 599. 
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c. 33. p. 263 
c. 19, p. 471 
9. 34> P-'^29, 473, 488, 
492 
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c- 5 

c. 67 
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c. 35 
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c. 44 
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c. I 
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C.38 

c. $6 

c. 33 
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c* 66 
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o. 80 
c. 66 
c. 63 
c. 8 
c. 80 
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P- 432».5i5 
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p. 213, 216 

p. 92, 285 

p. 160 
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p. 285 
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p. 214, 216,220 
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p, 385 n 
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C. IO9 
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280,284 
p. 1340 
p. 242 n, 245 



STOWAGE. 



Vid. Rj/k. 



STRANDING. 
Vld. PerUs if the Sem. 

TACKLE. 

When the rifle continues on the tackle 
and furniture of the fhip, even on 
(bore. 180, 18 1 

• 

TENDER. 
Vid% Proceedings (plea), 

THEFT. 

When the owners and mailer Audi be 

liable for theft. 
Vid. Rj/t [owners Uable). 

TIME (Infurancc for). 

Not to be made for longer than twelve 
monthi. 3^t 

When the rlflt endt on an infurance, 
for time. I73» 5^3 

TOTAL LOSS. 

Vid. Lofs, Abandonment. 

TREATY. 

Whether a trede» carried on In contn* 
Tcntion of a treaty, may be tnfured. 

5S» 389 



3 C 2 



TRUSTEE. 



7S& 



InJex4 



TRUSTEE. 
When he may infure ; Vid. Inierejt. 



VISITATION AND SEARCH. 



The right of, viodicated. 
Vid. Neutral. 



65, 506 



UNDERWRITERS. 

Character of the French un<)crwritcrs. 

39 
Character of the Englj/b. 40 

An agent or broker ought not to be an 

underwriter. 209, 607 

USAGE OF TRADE. 
What (hall be deemed an ufage of trade. 

Whether the uiage of one trade may 
be given in evidence to prove the 
practice of another fimilar trade. 172 

tVnether a praAIce prevailing for three 
years, amounts to an ufage of trade. 

ib. 

Upon what princtple the authority of 
ufage rtfts.^ 609 

How far it ought to prevail. >b. 

An ufage inconfident with the terms 
of (he policy» cannot be received in 
evidence. 267 

In what degree the pciicy if controlled 
by ufagt. 571,626 

« USURPED POWER-" 

How thefe words are underilood in a 
policy agamd fire. 687 

VALUATION. 

How this 18 made in a Tallied policy* 

533 



VALUED POLICY. 



yid. Policy. 



Venue. 



f^tien It may be changed in an action 
on a poHcy. 597 



VOYAGE. 

No legal infura)ice can be macte on 
illegal voyage. 123 

As if it be contrary to the laws of this 

kingdom or any of its dependencies. 

ib. 

Or the law of nations. ib. 

What /hall be a legal voyage between 
America and the Britj/b fettlements 
in InJia, 124 

How the illegality of the voyage afifeds 
the legality of an infurance on it. 

129 

How the voyage (hall be defcribed in 
the policy. 227 

The defcription of the voyage is a re- 
ference to all the circumSances at- 
tending it. 182 

What (hail be the confequence of fiiiling 
on a voyage different from that de- 
fcribed in the policy. 230 

What fhall be a different voyage, and 

■ what an intended deviation. 251, 

232>40* 
Vid. Deviation. 

What is meant by the courfe of the voy- 
age- 39* 



WAGER. 

The mifchiefs arifing from a fpirit of 
.gaming 95 

Legality or wagers conndered. ib. 

Dinerence between a wager and an in- 
furance. 97 

Form of a wager policy. ib. 

The words intertji or no intere/i^ do not 
neccfTaiily make a wager. 23^ 

Prohibited in moll countries. 98 

Whether a legal contrad at common 
law. lb. 

A t what time it came into ufe in Eng* 
land, 99 

The feries of authorities OD which the 
legality of it rt^. ' 99 to 102 

How rcftrained by ftatute. 103 

Excepti«Q« 



Indfx. 



Exceptions as to infarancss, interejl or 
no uUerefi* 1 03 

But tbe reftridtions do not extend to 
foreign fhips or goods. 105 

An infurance on one thing, to depend 
on the fate of another is a wager. 106 

Wliat the infured in a wager policy 
takes upon himfelf. 108 

A fmall intereft will not^ take the cafe 
out of the ftatute. 1 09 

What agreement (fa^be deemed a wa- 
ger policy. ib. 

A valued policy is ipmetimes only a 
cover for a wager. 1 10 

But if it be mfeant as an indemnity, it 
will not be void. ib. 

Yet recovering beyond the intereft is 
again fl the itatute. in 

A valued policy on expeSed profits has 
been held not to be a wager. ib. 

So, upon expeSed comnu/pon as con- 
jfignee. " 113 

Whether there may be a wager in the 
form of a bottomiy loan. V id. Bot- 
tomry, 



WAGES. 



When wages incurred daring a repair 
(hall be a general average. 464, 630 

Whether feamen's wages may be in- 
fured. 74 

Whether money may be lent on re« 
fpondentia on wages. ' 645 

How the payment of fearaen's wages is 
regulated. 73 

Vi4. Sailors. 



WARLIKE STORKS* 
Vi{L ContrtdftmJi of W4UU 

WARRANTY. 

Nature of* 

Different forts. 
How conftrued. 



How performed. 

EfFea of the breach of It. 

How made* 
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250 
351 



When a feparate paper will be confidcr- 
ed as part of the contrail. 353 

Warranty to Jail by a given day. 353 

The not failing by the day will not be 
excufed by an embargo. ib. 

Or an irreflftible force. 354 

Warranty to fail after the day muft be 
equally obferved. ib. 

What {hall be a compL'ance with this 
warranty. 355 

If the (hip fail before the day, but not 
in the dired courfe of the voyage* 
this will not be a compliance, but a 
different voyage, unlefs it be to join 
convoy. 356 

If a (hip break ground with intent to 

fail, but is immediately obliged to 

put back, this will be a comfUiance. 

36x 
7ofail wiib convoy, ib. 

Effect of a non-compliance with thii 
warranty. ib» 

When the (hip is difabled in her paflage 
to tbe place of rendezvous. 363 

I* // muft te with the regular €QtvooyJb% 

A convoy, what. ib. 

How tbe officers, &c of the men of 

war are puni(hable for miibehaviottr. 

363; 
What fort of convoy is meant by the 

warrajity. ib. 

The mere prote£lion of a man of war 

is not convoy. z6j^ 

2. It muft he from tbe place of rendezfxhti 
appointed By government. ib« 

When the (hip is pfoteded by tbe po« 
licy to the place of reodezTDUs. jb« 

248 3 • /' tnuft he a convoy for the voyage, 366 

ib. What 10 meant by convoy for the voy- 

366, 3<$7 



>49 age. 



Whether 
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Ind^. 



Whether different tonvoys for difFircnt 
furts of tbfe ^yage be convoy for. 



4. 77r^iii9r&Mr>iii|r*3^^^>^!*^ 



How far failtag wthn^lotm are tSra^ 
tial uy fiuBog wth c*n¥oy. ib. 

WlKfe tW CMivoy fails before the time 
3|KpotDted. 272 

Id what cafe the want of failing inftruc- 
tioos will be excufed. 274 

If the captain lofe any opportunity of 
obtaining thetn before he fails it will 
be faul. 276 

Thh warranty tnuft be expounded ac- 
cording to the ufage of trade; 278 

];. Thejhip miift detOrt and continue wiii 
the convoy^ liU toe etui of the voyage^ 
tmieft fe[^arated hy wceiffity, ib. 

If the Hiip do not get under we^gh with 
the convoy, it will be fatal. 579 

S09 if (he leave the convoy without ne* 
ceffity. ib. 

If feparated, ihe muft do all (he can to 
rejoin the convoy. 279, 2S0 

If tht maftery through fraud or negli- 
gence, leave the convoy, it will dif- 
diarge the infurera. 280 

HvmfiS&ni vnA convoy u reguhaied hy 
JbiuU. 2^ 

By }8 G. III^ c. 76, no ftilp (hall fan 

without convoy. tb • 

Penaitaes for fiuling withouti or defert- 

ing the convoy. s8i 

In fuch cafe the infunnce iiall be void. 

ib. 
Bond to be given thai the Aip (hall 

Ail wxthj and not delertf convoy. 

282 
Exceptiofii. ib. 

Duty of the captain with refpeft to 

fignals. 283 

When a (hip (hall be within the excep- 

tion. ib, 

Thai the tlnnz injured h neutral froferty^ 

296 



Natwt of this waMmy. 28^ 

. Weiw expre(red in the policy. ib. 

269, 2jf What fhali be deemed Aeutral proper- 

^. ^ ib. 

It h fufficicnt if the warranty be true 

n>hem made. 287 

The chance of future war is a riftc 

within the policy. ib. 



H^hea this tjjarrenty Jhall ^ fdffUd ^ 
a condemnation a» prize, 28B 

When the judgment of a foreign court 
(hall be conclutive in Eng^ courts. 

288> to 292, 328, 

The courts of juftice in France pay no 
reji^rd to the jndgmeifts of toreigil 
tribunals. * 28S 

When the court may examine the quef- 
tion of. neutrality, notwithftanding 
the judgment. 202, to 294 

Whether an itojuft fentence be condu- 
^rc, 297 

To what extent the fortf^gn Judgment 
is condttfive. 300 

What Jhall amoma io aforfe^ure ofneu" 
iramy. 301 

I . R^mg wfitation and fearcL tt^ 

Whether a neutral be bound to fubmit 
to vifitation and fearch. ib. 

This queftion confidered. 306 

Lav of nations defined. ib. 

Doctrine of /ikifMr. ib. 

Of the Comfolato del mare. 30^ 

Of Bynherjhael. 0). 

Of Vaitel. 308 

French ordinances. ib. 

Attempts of the Northern confederacy. 

Judgments of the Ei^U/h court of ad* 

miralty. 3 it 

The penalty of refiflanee. 3x4 



2 Fotfiknre tfnetOrcfyy hyJaiRng vni 
aui proper documenUf or vklaUag irtO' 
ties* 31 J 

As to the documents requifite ibr mu- 
trails Vid Docttmenti, 

Wha 



Imkx* 
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What fhall be the effcA of the want of 
documents. 319 

It is not enough that a (hip be in &^ 
neutral. ib. 

She mud be fo to the purpofe of being 
prote£ked. 3i7» 319 

tf (he be not properly qualified to £ul 
as a neutral any part of the voyage* 
the infurers will be difcharged. 320 

If a ihip fubjed herfelf to be earned 
into an euemy'i poit» (he falfifies the 
warranty. 321 

Neutrals are not iottb/to take notice 
of regulatkMtt made by belligerentt, 
contrary to the law of nations. 322 

Whether^ being informed of them, they 
ought to tiu^e notice of them for 
their own fafety. 314 

If an infurer know of them« he ihould 
give notice to the infured. aa6 

If both be ignorant* the non-oburv- 
ance of them will not be a forfeiture. 

ib. 

The fbip (hould be navigated according 
to treaties. 323, 330 



WET. 



When the owners asd matter (hall be 
liable for lofs occafionedby wet. 157 

WISBUY> (bwi of). 
Vid., Marmr ImttK 

WITNESS. 

Vid. Evidence* 

WOOL. 

WORMS. 

If 4K ihip bedeflroyed by worms, it is 
not a lofd by the perils of the lea. 419 

WRIT OF ERROR. 

Suing out a writ of error is a breach of 
the ^onfolidation rule^ though for 
manifeft error. Cog 
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